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THE PROGRESS OF THE LAW, 1923-1924 
TAXATION 


Bian: we are told, are costing each taxpayer the labor of 
one day in each week; and the high tax of one decade is 
the low tax of the next. As we demand more of our three or 
four governing units they must raise so much more money by 
taxation. It is not surprising, therefore, that the attention of 
these governments is directed to new sources of taxation, and 
that this results in novel questions for the courts to solve. In 
the past year the decisions involving more or less important 
questions in the law of taxation have been too numerous to be 
considered even briefly, in any discussion that purports to be 
more than a mere digest. From them all a few have been se- 
lected as presenting important considerations for discussion. 


I. CONSTITUTIONAL LIMITATIONS ON TAXATION 


Before the decision of the Supreme Court in Union Transit 
Co. v. Kentucky * there was only one generally recognized limi- 
tation on the power of a state to place one tax on any person or 
thing; and that was the limitation imposed by lack of jurisdic- 
tion. A state could not constitutionally tax a thing outside its 
territory or jurisdiction,’ but it could impose a tax upon any 
person within its jurisdiction and measure the tax as it pleased 





2 199 U. S. 194 (1905). 
2 State Tax on Foreign-held Bonds, 15 Wall. (U. S.) 300 (1872). 
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—for instance, by considering the value of all the person’s 
possessions, wherever situated,* excepting land situated abroad.‘ 
To tax without jurisdiction was to take property without due 
process of law,° and might also be to interfere with interstate 
commerce ° or to impair the obligation of a. contract.’ 

The result of the right of a state to tax a person within its 
jurisdiction as it pleased was the prevalence of a sort of double 
taxation: taxation of a chattel by the state in which it was 
situated, and taxation of it also by the state of its owner’s 
domicil through power over the owner. New York * and other 
states were honorable exceptions, in that they declined to exer- 
cise the latter power. 

This being the condition of the law, the Supreme Court con- 
sidered the Union Transit case.° Under the statutes of Ken- 
tucky, a corporation of that state, owning refrigerator cars 
which were “ permanently located in other states,” was taxed on 
the value of these cars. The Supreme Court held the tax un- 
constitutional, on the ground that, this was taxing property be- 
yond the jurisdiction of the state. The Court paid scant 
attention to the fact that the tax was on the person; though in 
The Delaware Railroad Tax’ the same court, thirty years 
earlier, had relied on that fact to justify Delaware in taxing its 
own corporation in proportion to the value of property outside 
the state. 

While it is true that in the Union Transit case Kentucky had 
no jurisdiction over the property valued, it is clear that the state 
had complete jurisdiction over the person taxed; the decision 
therefore extended the limitation imposed by the Fourteenth 
Amendment beyond the question of jurisdiction.» It must be 
regarded as forbidding the taxation of the same thing by two 





8 McKeen v. Northampton, 49 Pa. St. 519 (1865). 

* Louisville Ferry Co. v. Kentucky, 188 U. S. 385 (1903). 

5 Dewey v. Des Moines, 173 U. S. 193 (1899). 

® Coe v. Errol, 116 U. S. 517 (1886). 

7 State Tax on Foreign-held Bonds, supra, note 2. 

8 Hoyt v. Comm’rs of Taxes, 23 N. Y. 224 (1861). 

® Union Transit Co. v. Kentucky, 199 U. S. 194 (1905). 

10 38 Wall. (U. S.) 206 (1873). 

11 Note the language of Mr. Justice Holmes in the dissenting opinion. 1099 
U. S. at azz. AE, 
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states, whether directly or indirectly; a desirable result, as Mr. 
Justice Holmes agreed, an eminently fair result, and another 
piece of evidence that the Fourteenth Amendment has created 
a standard of fairness. : 

If we grant this constitutional explanation of the decision, we 
have gone far to establish a sound system of taxation through- 
out the United States: the system of One man, one thing, one 
tax. There can be no doubt that this is a requirement of justice. 
There can also be no doubt that apart from the Fourteenth 
Amendment it is an unattainable ideal; for each state, exercis- 
ing its own jurisdiction, could and would decline to be governed 
by the fact that another state had jurisdiction to impose a tax 
which was in effect on the same thing. Each state would have 
an equal right, and could at least speciously argue for an equally 
just right, to claim that if either yielded its prerogative it should 
be the other. The decision in the Union Transit case selected 
the state of the situs of:the property as the state which could 
constitutionally tax, and the state of domicil of the owner as 
the state which must yield. 

Unfortunately, the same court a few years later declined to 
follow the Union Transit case in the rather uncommon situa- 
tion where intangible property of an owner was taxed away 
from his domicil, on the ground that it had a business situs 
where it was taxed.’ The desirable result just stated cannot 
be reached in all cases, if this decision is adhered to. It is to 
be hoped that the Court will reconsider its attitude on the 
question. 

So much for “ one thing, one tax.” Constitutional power to 
tax the person has not been greatly considered. In the earlier 
cases it was assumed that jurisdiction to tax a person depended 
upon the domicil of the person.** It is true that in several of 
these cases the question before the court was the construction of . 





12 Fidelity & Columbia Trust Co. v. Louisville, 245 U. S. 54 (1917). The 
Court assumed, for the purpose of the discussion, that the property had a 
business situs where it was taxed, though the fact was not clearly proved. 

18 Boston Investment Co. v. Boston, 158 Mass. 461, 33 N. E. 580 (1893); 
State v. Ross, 23 N. J. L. 517 (1852); Frantz’s Appeal, 52 Pa. St. 367 (1866) ; 
Kuntz v. Davidson County, 6 Lea (Tenn.) 65 (1880); Pendleton v. Common- 
wealth, 110 Va. 229, 65 S. E. 536 (1909); On Yuen Hai Co. v. Ross, 14 Fed. 
338 (Circ. D. Ore., 1882). 
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a statutory provision that one should be taxed at one’s “ resi- ~ 
dence,” or where one was an “ inhabitant”; but the decision 
that the word should be construed to mean not a temporary or 
seasonal residence, but one having the qualities of a domicil, is in 
effect a decision that, according to the principles of law, a domicil 
and not a mere residence is necessary for jurisdiction. As Chief 
Justice Green said in State v. Ross,’* the idea that the legislature 
designed to impose a poll tax upon citizens of another state “is 
repugnant to every principle of sound policy, of just legislation, 
and of international comity.” 

The first court to suggest any other view was the federal 
court for the District of Alaska, which upheld a territorial 
statute imposing a poll tax on a person temporarily within the 
state; ** and this decision has just been followed by the Su- 
preme Court in the case of Haavik v. Alaska Packers 
Association.*® 

In that case it appeared that the Alaska legislature had 
passed an act imposing “upon each male person with certain 
exceptions within the territory or the waters thereof an annual 
poll tax of five dollars, to be used for school purposes,” and 
two years later another act which imposed “an annual license 
tax of five dollars upon every non-resident fisherman.” Under 
these acts both poll and license taxes had been imposed upon 
certain fishermen who were employed in California, brought on 
board a sailing vessel to Alaska, engaged there in fishing from 
the middle of May until the middle of September, and then 
taken back to California. The Court held that both taxes were 
valid. So far as the excise tax is concerned the case is quite 
in line with authority. The poll tax, however, was imposed upon 
persons not domiciled, who were subject to a poll tax under the 
generally accepted law at the place of their domicil. This there- 
fore is another departure, and an important one, from the doc- 
trine of the Union Transit case. The Court’s reasoning was 
only briefly indicated but seems to have been as follows: 

1. We have no right to set the Alaskan act aside unless it is 
forbidden by the Constitution. 





14 Supra, note 13. 
18 Alaska Packers’ Ass’n v. Hedenskoy, 267 Fed. 154 (9th Circ., 1920). 
16 263 U.S. s10 (1924). 
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2. The Fourteenth Amendment applies only to states and not 
to territories. 

3. The Fifth Amendment applies to congressional action and 
not to territorial action. 

Therefore, there is no provision of the Constitution which 
makes the act unconstitutional. 

Thus limited, the decision is of less importance than it would 
seem to be at first blush, but it is nevertheless an unfortunate 
one from the point of view of a fair system of taxation. 

It is not possible as yet to say how far the Supreme Court 
will go in permitting a territory to tax persons temporarily 
present. The poll tax is decided to be valid. How about the 
tax on persons measured by their intangibles wherever held? 
If the decision covers such a tax it will be possible for a number 
of governments in each year to lay a very considerable tax upon 
captains of industry whose businesses call them to different parts 
of the country for a month or two at a time. 

The accepted doctrine, as has been said, permits the state 
of domicil to levy a personal tax. May the state of allegiance, 
which is not the domicil of a person, also lay a personal tax? 
The federal income tax is by its terms imposed on a non-resident 
(z.e., non-domiciled) citizen. In Cook v. Tait,’ the Court upheld 
the validity of this provision. It was objected that the United 
States did nothing for the taxpayer. To this it was replied that he 
had the advantage of all the protection afforded him while abroad 
by his own government, whether he was domiciled within the 
United States or not. This seems a conclusive answer to the 
argument. It is to be noticed, however, that the relation of a 
citizen to a state of the United States is very different from his 
relation to the National Government. So far as can be judged 
a state of the United States does nothing for its non-domiciled 
citizens except, possibly, to allow them to vote. It is believed, 
therefore, that the doctrine of Cook v. Tait will not apply as 
between a state of the United States and its citizens; so that a 
Single state can lay a personal tax only upon persons domiciled 
within it. 





17 44 Sup. Ct. Rep. 444 (1924). 
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II. Tax on LAND 


In Stephens County v. Mid-Kansas Oil and Gas Co.** the 
lessee in an oil and gas lease was taxed as an owner of real 
estate. The taxpayer claimed that he was the lessee of an incor- 
poreal right only, and that since the Texas statutes imposed a 
tax only “on the owner of an interest in the land” he was not 
taxable under the statute. The court held, however, that, since 
by the Texas law oil and gas in the ground were treated, like 
fixed minerals, as part of the real estate, the lease was really a 
conveyance to the lessee of the oil and gas in the ground and 
he therefore owned a portion of the land, namely, the oil and 
gas under the land. It is quite clear that under an ordinary 
statute a profit, such as the right to take oil and gas from the 
land would have been called in the old law of real property, 
would be taxable as an interest in the land, many interests being 
taxable that were not, strictly speaking, ownership of any part 
of the land itself. If the law of Texas makes such a right a 
direct right in the land, it would seem quite proper to tax it 
as such. 


III. TAx ON INTANGIBLES 


In Matter of Lowell*® an attempt was made to tax the estate 
of a non-resident decedent on the transfer of bonds issued by a 
domestic realty corporation. These bonds were debenture 
bonds, not secured by mortgage; and, as the court pointed out, 
were in effect simply notes or promises to pay made by the 
corporation. The language of the United States Supreme Court 
‘in Blackstone v. Miller ®° was cited by counsel for the state tax 
commission to justify the tax on the ground that it was a debt 
payable within the state by a debtor domiciled in the state. The 
court, however, followed the decision in the Fearing case * in 
which the opinion in Matter of Bronson” was followed, refusing 





18 254 S. W. 290 (Tex., 1923). 

79 208 App. Div. 201, 203 N. Y. Supp. 312 (1924). 

20 188 U. S. 180, 206 (1903). 

21 Matter of Fearing, 200 N. Y. 340, 93 N. E. 956 (1911), affirming 138 App. 
Div. 881, 123 N. Y. Supp. 396 (1910). 

22 150 N. Y. 1, 44 N. E. 707 (1896). 
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to tax bonds held outside the state though they were owned by a 
person within the state. 

It is to be noted that Mr. Justice Holmes in Blackstone, v. 
Miller distinguished the case of a bond, since a common-law 
specialty is to be held taxable at its situs. 

In Cassidy v. Ellerhorst** the question at issue was whether 
Ohio could lay an inheritance tax on bonds of a non-resident 
which were in a safety deposit box in Ohio. The court held 
that this could not be done. They supposed various cases 
where they thought it obviously could not be done: that of the 
owner’s being killed with the bonds in his pocket while travelling 
through the state, that of his being robbed in another state and 
the securities recovered in Ohio, or that of his being kidnapped 
outside the state and carried with the bonds into Ohio against 
his will. It is quite obvious that in all these instances Ohio 
would have no power to tax the bonds; but they all fall into 
the perfectly well-recognized case of goods in transit through 
the state or of goods taken into the state without the owner’s 
consent. They hardly cover the case of bonds sent into the 
state for deposit with the owner’s consent. That in such case 
there is, generally speaking, no right to tax the bonds outside the 
place where they are held was decided by the Supreme Court 
in Selliger v. Kentucky.** ‘The Ohio decision must really be 
rested upon the old-fashioned notion that a bond is merely evi- 
dence of a debt and not the thing itself; but as a bond has been 
treated throughout the history of our law as a common-law 
specialty, this seems an inadmissible notion. It is submitted that 
the decision should have taken account of this quality of the 
bond, and the taxation of the bond in the place where it had 
been deposited by the owner should have been upheld. 


IV. INcomE Tax 


In United States v. Merriam*® an income tax had been im- 
posed upon the executors named in the will of Alfred G. Vander- 
bilt. Large legacies had been left in the will to the persons 





23 144 N. E. 252 (Ohio, 1924). 24 213 U. S. 200 (1909). 
25 263 U. S. 179 (1923). 
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named as executors and it was added that these bequests were 
to be “in lieu of all compensation or commissions to which 
they would otherwise be entitled as executors or trustees.” In 
the court below it had been held that in so far as these legacies 
took the place of actual commissions which would be allowed 
by the court they were to be taxed as earned income rather than 
as gifts. The Court, reversing the lower court, unanimously held 
that no part of the bequests was taxable. The line of reason- 
ing was that, if the amount of compensation for an executor is 
fixed by the will, he, nevertheless, must perform all services in 
order to earn the compensation, but if a legacy is left to an exe- 
cutor in lieu of compensation there is only the implied condition 
“ that he shall clothe himself with the character of executor,” and 
if he does this in good faith he is entitled to the bequest even 
though no services are in fact rendered. In this particular case 
important services were rendered by the executors who had 
been taxed. The decision must be upheld on the ground that 
a tax statute is to be taken against the government. 

In Hecht v. Malley,”* the question was raised under the Rev- 
enue Act of 1918 whether certain ‘‘ Massachusetts trusts ” were 
subject to the excise tax on corporations organized under the laws 
of the United States. These trusts had all issued certificates 
which gave a fractional interest in the property of the trusts. In 
each case: the trustees had the full management of the property, 
but in each case the certificate holders had power to remove and 
appoint the trustees. In each case the Court held that the trust 
was properly described as an association within the meaning of 
the Act. One of the same trusts had been held in Crocker 
v. Malley*" to be an estate and not an association; but in 
that case there had been a change in the trust agreement 
which authorized the trustees to carry on business, whereas be- 
fore they had simply held property in trust to preserve title and 
a going concern until the owners could decide what to do with 
the property. Another amendment of the original agreement 
gave power to the certificate holders to remove and appoint 
trustees. This was held to differentiate the cases, and to change 
the organization from an estate to an association. The deter- 





26 44 Sup. Ct. Rep. 462 (1924). 27 249 U. S. 223 (1919). 
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mination of the character of the Massachusetts trust under the 
Revenue Acts is difficult, but the critical difference appears to 
be in the power of the certificate holders, by the removal and 
appointment of trustees, to determine the way in which the busi- 
ness shall be carried on. 

A difficult question in the jurisdiction to impose an income 
tax was raised in the case of Loevy v. Commissioner of Corpora- 
tions.”* The plaintiff had changed his domicil from New York 
to Boston during the month of May, 1920. Before leaving New 
York he had received a considerable income and after his re- 
moval he continued to receive an income. In 1921 the Common- 
wealth of Massachusetts exacted an income tax based on the 
amount of his entire income, and the plaintiff applied for an 
abatement “on the ground that he was not subject to tax on 
his income accrued or received during that year.” The court 
dismissed the complaint because the taxpayer, having been 
domiciled in Massachusetts for a part of the year, was asses- 
sable for an income tax. Mr. Justice Pierce said in the course 
of his opinion that the statute did not provide for a tax on a 
part of the income received during the year; that “the income 
meant by the statute must be considered as a unit, which be- 
comes finally ascertainable and taxable on the last day of De- 
cember of the year preceding the assessment.” He added that 
“jurisdiction to levy the tax depends upon  stagaesy of the 
person and property during the taxable year.’ 

If this decision means only that the entire tax cannot be abated 
because a part of it was not earned in Massachusetts, it is un- 
questionably sound; and in view of the plaintiff’s claim this 
seems to be all that the court, strictly speaking, could decide. 
If the opinion goes further, and means that, because the taxpayer 
was domiciled in Massachusetts for one day before the thirty- 
first of December, he could be taxed on his entire income re- 
ceived elsewhere during the year, it is an important and exceed- 
ingly questionable decision. Reason has been given elsewhere * 
for holding that an income tax is a tax on income as constitut- 
ing property coming into existence during the year and 





28 245 Mass. 174, 139 N. E. 406 (1923). 
29 See J. H. Beale, “Stockholders and the Federal Income Tax,” 37 Harv. 
L. REv, 1. 
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therefore not taxable anywhere at the beginning of the year. 
If this is the case, the jurisdiction of a state to tax the 
income must depend either upon the domicil of the person 
within the state when the income was earned or upon the ac- 
crual of the income itself within the state. It would seem to 
follow that only so much of the income can be taxed as was 
either received within the state or was received by a person 
while he was domiciled within the state. In this case, therefore, 
while the entire tax should not have been abated, it would seem 
that the commonwealth had power to tax only that portion of 
the income which was earned while the taxpayer was domiciled 
within the state. 


V. Excise Tax 


In New York, Philadelphia & Norfolk Telegraph Company 
v. Dolan * the Supreme Court of the United States was asked 
to set aside a tax imposed (under an enabling statute) by the 
City of Wilmington upon a Delaware telegraph company which 
occupied its streets. The statute provided that telegraph lines 
in the city should be assessed “ at not less than $6600 and not 
more than $7300 for each mile of streets used” at the same 
rate of taxation used for other taxes. The value of the prop- 
erty of the company was $500 per mile. The Court upheld the 
tax. The valuation, Mr. Justice Holmes said, was not a valua- 
tion of the company’s property, but of the privilege to use the 
streets. 

One is led to compare with this case a recent decision of the 
same court in Air-Way Electric Appliance Corp. v. Day ™ which 
is considered elsewhere in this issue.** That is the last of a 
series of cases going back to the Union Transit case, in which an 
excise tax on a foreign corporation engaged in interstate com- 
merce, measured in part by business done outside the state, was 
held invalid. The Dolan case, like them, involves an excise tax 
on a corporation engaged in interstate commerce, and the tax is 
measured by the value of property which, however, exceeds the 
actual value of the property within the state. The only difference . 





30 44 Sup. Ct. Rep. 451 (1924). 
81 45 Sup. Ct. Rep. 12 (1924). 
82 See NoTEs, infra, p. 361. 
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between this case and the Air-Way case is that in this case the 

corporation is a domestic one, and in the Air-Way case it was a 

foreign one; yet in the Union Transit case the corporation was 
domestic. It is rather difficult to distinguish that decision from 
the Union Transit case. 

In Fantanzzi v. Municipal Assembly of Arroyo ** the question 
involved was the legality of an excise tax imposed by the Munici- 
pality of Arroyo, Porto Rico, on the business of making sugar, 
measured by the amount and value of the product. Under an 
act of the legislature the municipality had already levied a tax 
on the business of a sugar mill. The tax in question was levied 
under an act permitting the municipality to levy “ any other 
impost, excise or tax ... provided the object or matter of 
taxation is not also the object or matter of any federal or in- 
sular tax.” The court held that, the business of running a sugar 
mill having been subjected to an excise tax, it was impossible 
thereafter to lay an excise tax on a part of the activity of the mill, 
namely, the making of sugar. This is a decision of some impor- 

tance upon the question what acts may be subjected to an 
excise tax. While it is based on the interpretation of two 
statutes, the ground of interpretation is the presumption that 
the legislature did not intend to impose two excise taxes on the 
same transaction. Such a “presumption ” is in effect a state- 
ment that the tax is contrary to legal principle; and if laid by 


a state it would doubtless be held contrary to the Fourteenth 
Amendment. 










VI. 





INHERITANCE TAX 













In Tyler v. Dane County ** an inheritance tax had been as- 
sessed in Wisconsin upon the transfer of shares of stock in 
foreign corporations from a foreign decedent. The corporations 
owned property in Wisconsin; and the Wisconsin law provided 
and, it was assumed, had provided, at the time the corporations 
entered the state to do business, that a tax should be paid upon 
the transfer of stock in a foreign corporation based upon the 
amount of its property situated within the state. It was urged 
that the action of the corporation in entering the state submitted 








33 295 Fed. 803 (1st Circ., 1924). 84 289 Fed. 843 (W. D. Wis., 1923). 
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the stockholders to this provision of the statutes and therefore 
that the tax could properly be levied upon the transfer of the 
stock; but the court held that the tax could not be imposed. 

It is clear that under some circumstances a stockholder may by 
the action of the corporation be subject to the law of the foreign 
state in which the corporation acts. If that state has a statutory 
provision making stockholders. responsible for all acts of the 
corporation within that state, then any stockholder who has 
caused the corporation to act in the state or who has taken stock 
in a corporation formed to act in that state is a responsible party 
to the transactions of the corporation there; for by causing the 
act to be done there he has become responsible to the law that 
governs the act. So it may be assumed, if he allowed the corpora- 
tion to take his property into the state, that the property would 
be subject to the local law and would be taxable in the state. 
In this case, however, there is no attempt to impose an obligation 
on the stockholder arising directly out of any act which the 
corporation has done in the state, unless indeed the mere act 
of the corporation in coming into the state imposed such liability; 
and it would not seem that liability to a tax could be imposed 
in this fashion. Whatever may be true of the corporation, the 
stockholders undoubtedly have a right to the favoring provisions 
of the Constitution of the United States; and the right not to 
be compelled to pay a tax upon property belonging to someone 
else, or upon his own property not within the jurisdiction of the 
state, would seem to be a constitutional right of the stock- 
holder. There was nothing in the case to show whether the 
stockholder in question had consented to the corporation’s doing 
business in Wisconsin, though that, probably, could easily have 
been shown; one of the corporations was the Great Northern 
Railway Company, and clearly any stockholder in that corpora- 
tion would know that it was doing business in Wisconsin. 

The court, therefore, seems to have taken the sound view of 
the subject when it said that, while “assent of a stockholder to 
submit himself to a new liability may be found outside of the 
corporation’s charter,” it could not be found in “the mere sub- 
mission of the corporation alone to the statutes of the admitting 
state.” The mere relationship of a stockholder to a corporation, 
the court concluded, does not “ authorize the corporation effec- 
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tively to give the shares of the stockholder a situs within the 
state.” The decision of the court on the point seems eminently 
sound; and the point itself is so fundamental and one of such 
inherent difficulty that it is a satisfaction to find it raised and 
so well discussed. 

This decision was approved and followed in Shepard v. State.*° 
The Supreme Court of Montana has lately reached the same 
conclusion; ** and this is the generally accepted doctrine. 

In North Carolina, however, the contrary has been held. In 
Rhode Island Hospital Trust Co. v. Doughton * the court allowed 
a tax on the estate of a non-resident, decedent under a statute 
imposing an inheritance tax upon stock of a foreign corporation 
based on the proportional value of the corporate property within 
the state where the majority of its property was within the state. 
The decision was based upon the convenient principle of “ dis- 
regarding the corporate fiction,” that is, of assuming that the 
deceased owned property within the state which was transferred 
by his death, although in fact he owned no property within the 
state and his death transferred no title to property legal or 
equitable. 

In In re Schlesinger’s Estate,** the court again considered the 
validity of the Wisconsin law, subjecting to the inheritance tax 
gifts of material parts of the donor’s estate made within six years 
prior to death. The court upheld this tax against an objec- 
tion that the classification was unreasonable. This was not, 
the court said, based on any idea that such a gift was necessarily 
in contemplation of death, nor was it an improper class of 
ordinary gifts inter vivos. ‘The reason for the classification, 
which the court upheld to be a sound one, was that as a class such 
gifts were made so as to interfere with the collection of an in- 
heritance tax and that this was sufficient reason to justify the 
classification. 

In Matter of Nesbitt *® the New York courts were evenly 
divided in opinion on a question of allocating debts and assets 
35 198 N. W. 344 (Wis., 1924). 

86 State v. Walker, 226 Pac. 894 (Mont., 1924). 
87 187 N. C. 263, 121 S. E. 741 (1924). 
38 199 N. W. 951 (Wis., 1924). 


89 204 App. Div. 504, 198 N. Y. Supp. 451 (1923), aff’d without opinion by 
a divided court, 237 N. Y. 527, 143 N. E. 729 (1923). 
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in determining the inheritance tax. Where a tax is imposed upon 
the net estate of the decedent, deducting debts from assets, it 
becomes a question of allocating the total debts of the estate 
to the assets taxable in a particular state. In determining in 
this way the net amount of the New York assets the rule had 
been laid down that that proportion of the total debt should be 
deducted which the value of the assets in New York bore to the 
value of the assets everywhere. In this case the question was 
raised whether the real estate in New York and outside of New 
York should be considered in determining this ratio or whether 
the ratio should be determined by the amount of the personal 
estate only. The Supreme Court and three of the judges of the 
Court of Appeals — Hogan, Cardozo, and Pound —held that 
the personal assets alone should be considered. Four judges in 
the Court of Appeals and the Appellate Division held that the 
real estate should be included. The question is one of consider- 
able importance on which there has heretofore been no authority, 
and the even division of the New York courts makes it some- 
what doubtful what will finally be the accepted result. 

On the one side, it is said that, since the land is secondarily 
liable for the debts, it should be included in determining the 
allocation of the debts; on the other, that the obvious relation 
of the personal property to the payment of the debts would lead 
to the opposite result. 


VII. EXEMPTIONS 


In French Republic v. Jefferson County *° it appeared that the 
French Republic on the tax day, July 1, 1918, owned and was 
storing in warehouses in the defendant county tobacco of 
large value which it had purchased for export to France 
where it was to be sold under the tobacco monopoly of 
the Republic. A tax having been imposed on the tobacco, the 
Republic asked for an abatement. The court held that, since by 
international law there was no way of collecting such a tax, 
because a foreign government cannot be sued nor can its property 
be subjected to process, the property was by law exempt and 





40 252 S. W. 124 (Ky., 1923). 
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the tax must be abated. The fact was mentioned that the 
property was only temporarily within the state. In fact it would 
undoubtedly have been exported before the tax day, if the exist- 
ence of war had not made this impossible. Therefore the decision 
might, perhaps, have been based on the doctrine that the 
property was ready for transit and that the transit was inter- 
rupted by a temporary cause; but the decision was clearly placed 
upon the other ground. The exemption of government property 
from taxation, usually explained on the ground that if it were 
taxed the tax would have to be paid by substantially the same 
people who are obtaining the relief, also exists in the case of a 
foreign government, where this reason fails, because there is 
another sufficient reason for extending the exemption in that case. 


Joseph H. Beale. 


Harvard Law SCHOOL. 
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POLITICAL QUESTIONS 


O speculative minds the classic doctrine of the separation of 

powers holds out an attraction which is ever new. Mr. 
Laski believes that the merit which the past has claimed for it 
is but “a paper merit for the simple reason that in practice it is 
largely unworkable . . . the truth is that the business of gov- 
ernment does not admit any exact division into categories.” * 
Mr. Coolidge inclines to view it as a doctrine of continuing vital- 
ity, and means to dispose of his cabinet in his own way with no 
official attention to the “sense” of the Senate.” Nor is there 
much real conflict between these two illustrative attitudes. In- 
stances both of the breaking down of the strict definitive cate- 
gories of “ legislative, executive, and judicial,” and of the never- 
theless concomitant endurance of departmental self-determina- 
tion * are not hard to find. From day to day the mutability of 
the practical relations of the executive and legislative depart- 
ments is apparent. At one hour the president wields a vast and 
almost extra-constitutional influence over the progress of legisla- 
tion, for which the veto is inadequate to account. At the next, 
in the face of senatorial opposition to the League of Nations, that 
influence is demoted into impotence. The doctrine of the separa- 
tion of powers receives the modification of experience; * it is yet 





1 Lasxk1, AUTHORITY IN THE MODERN STATE, 71. 

2 See The Boston Herald, Feb. 12, 1924, for the text of the President’s state- 
ment. 

8 The equivalent of this expression has been used to describe a democratic 
mode of self-government in a department of government. See Lask1, op. Cit., 
343. It is used in the text in an external rather than internal sense, to indicate 
a state of independence as between the three departments. 

# Apart from the varying attitudes as to the degree of sanctity to be accorded 
the unqualified dogma, there has not been any real failure to appreciate the 
impossibility, born of functional need, of a strict division following a priori defi- 
nition. See, for example, the excellent statement of Ames, C. J., in Taylor & 
Co. v. Place, 4 R. I. 324, 332 (1856). It might be suggested also that it is not 
inherently necessary to a doctrine of “ checks and balances ” that the three great 
departments divide the powers categorically. A division considerably modified 
to accord with functional purposes, coupled with the principle of the inde- 
pendence of departments within their own spheres, may suffice to prevent in- 
ordinate domination by any department, and to provide restraint upon ill-con- 
sidered action in large affairs. 
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a fundamental of constitutional law; equally, the distinct prin- 
ciple of departmental autonomy is in necessary daily operation. 
And from these things there flow unavoidable problems of the 
boundaries of power, for demarcation is an inevitable incident 
of division. An eminent professor of law, asked where he “ drew 
the line ” in a difficult matter of real property law, is said to have 
returned the query, “ When does a railroad switch become a 
double track?’ The writer put that question to a railroad train- 
man and was answered with chapter and verse out of what he 
called “ The Book of Rules,” which gave to these and other terms 
definitions, arbitrary but workable and conclusive for his pur- 
poses. In determining the border lines of judicial power, we can 
have no recourse to an authoritative and satisfying ‘“ book of 
rules’ and the questions become painful and controversial. 

It is the purpose of this article to take issue to some extent 
with a recent writer ° upon some aspects of these problems. The 
offer of proof with which he has prefaced his discussion of numer- 
ous cases bearing upon what are sometimes called “ political 
questions ” is self-sufficing enough so that it may with fairness 
be quoted by itself: 


“We are tempted to generalize from these instances, but we dare 
not. We only offer as working hypotheses what we hope to prove in 
the following pages, namely; that when a tribunal approaches a ques- 
tion, where on one Korn of the dilemma is the trained moral senti- 
ment of the judge, and on the other the ‘ hypersensitive nerve of 
public opinion,’ it will ‘shy off’ and throw the burden of the decision 
on other shoulders. We hope to show that this is, on the whole, a 
wholesome instinct among judges. We also expect to trace the develop- 
ment of the tendency in the history of English law to mark out its 
boundaries in American constitutional law.” ° 


Another quotation will aptly illustrate his thesis and his mode 
of approach: 


“The proposition might be stated in this way. There are certain 
cases which are completely without the sphere of judicial interference. 
They are called, for historical reasons, ‘ political questions.’ What are 
these political questions? To what matters does the term apply? 





5 Maurice Finkelstein, “ Judicial Self-Limitation,” 37 Harv. L. Rev. 338. 
6 At p. 339. 
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It applies to all those matters of which the court, at a given time, will 
be of the opinion that it is impolitic or inexpedient to take jurisdic- 
tion. Sometimes this idea of expediency will result from the fear of 
the vastness of the consequences that a decision on the merits might 
entail. Sometimes it will result from the feeling that the court is 
incompetent to deal with the particular type of question involved. 
Sometimes it will be induced by the feeling that the matter is ‘too 
high’ for the courts. But always there will be a weighing of con- 
siderations in the scale of political wisdom.” * 


It is finally argued that the courts might well have declined to 
consider numerous questions of the constitutionality of “social 
. legislation,’ arising under the Fifth and Fourteenth Amend- 
ments, as being “ political questions.” ® 

To return to the first of these quotations, undoubtedly the 
peculiar mixture of skittishness and tact which it seems to attri- 
bute to an ideal judiciary is a mere vagary of expression. But 
through both quotations and through the entire paper there seems 
to run a theme of judicial opportunism which is of questionable 
soundness. Mr. Finkelstein has hardly told the whole story, and 
it may be doubted whether he has always told the right story. 
In this paper, therefore, are offered some of the same and other 
materials in a different aspect, to show, if possible, that the com- 
mendable wisdom of courts in these matters has been founded 
more in legal principles of fair ascertainability, and less upon a 
sense to perceive ground on which it were, on the whole, best 
not to tread. For the general statement can hardly need citation 
of instances, that the courts in the obligatory exercise of un- 
questioned jurisdiction walk every day upon ground still shaken 
by the conflict of public opinion. Could the Supreme Court, for 
example, under express warrant to determine “ controversies be- 
tween two or more states,” ® have avoided deciding the cases of. 
the Virginia-West Virginia debts? *° Could the Court, except by 
abject abdication, have done otherwise than it did, even if both 
states had been popularly fomented almost to the point of war 





7 At pp. 344-345. 

8 At p. 363. 

® U. S. Const., Art. 3, §2. 

10 Virginia v. West Virginia, 206 U. S. 290 (1907); Virginia v. West Virginia, 
238 U. S. 202 (1915). 
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over the question? And would the matter then have been any 
less perilous than that of choosing between two conflicting gov- 
ernments in Rhode Island’s time of civil strife? ** The line which 
needs to be sought is one which may conceivably divide matters 
equally turbulent, requiring the courts to disclaim power over the 
cause in one instance, and requiring them to assert jurisdiction 
in another. Such a line, obviously, cannot be merely a chart of 
the temperature of current popular opinion. 

Before we turn to the cases, there is a preliminary question of 
the use of terms. The word “justiciable” will be largely 
avoided, because in its broadest sense it is legitimately capable 
of denoting almost any question. That is to say, the questions 
are few which are intrinsically incapable of submission to a 
tribunal having an established procedure, with an orderly pre- 
sentation of such evidence as is available, for the purpose of an 
adjudication from which practical consequences in human con- 
duct are to follow. For example, when nations decline to sub- 
mit to arbitration or to the compulsory jurisdiction of a pro- 
posed international tribunal those questions of honor or interest 
which they call “ non-justiciable,” they are really avoiding that 
broad sense of the word, but what they mean is a little less clear. 
Probably they mean only that they will not, or deem they ought 
not, endure the presentation of evidence on such questions, nor 
bind their conduct to conform to the proposed adjudications. So 
far as “ non-justiciable ” is for them more than an epithet, it ex- 
presses a sense of a lack of fitness, and not of any inherent im- 
possibility, of submitting these questions to judicial or quasi- 
judicial determination. This single case is enough to show the 
inutility of the term. 

At the other extreme, the terms “ juridical,” “ judicial,” and 
“political” are capable of use in an exact sense, as describing 
the status of a given question in a given cross-section of positive 
law. In this sense, a “ judicial” or “ juridical ” question may be 
one which by law is required or authorized to be determined by 
the courts. A “political” question, accordingly, will be one 
which is by law for the determination of the executive or legisla- 
tive departments, or possibly of the people themselves. It is in 





11 See Luther v. Borden, 7 How. (U. S.)-1 (1849). 
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this restricted sense that these terms are used hereinafter, ex- 
cept where a different meaning is plainly indicated. But there 
are various other uses and connotations which have their signifi- 
cance in the discussion. To mention and contrast judicial action 
and political action, for example, raises at once a fairly definite 
notion of the essentials of either viewed in the abstract; and yet 
this becomes a troublesome affair when exact definition is at- 
tempted, and still more troublesome when an endeavor is made 
to allot powers to the departments of government solely as a 
matter of deduction from such definitions. The problems of 
administrative tribunals and judicial review bear witness.’* 
Again, the terms may be used to express notions of positive 
morality, 7.e., to indicate that in a given time, place, and society 
the submission of a controversy to a particular method of deter- 
mination will meet with an approval or disapproval in opinions to 
which not inconsiderable sanctions are annexed. It is reported 
of Baron Eyre, upon the trial of Colonel Gordon for murder as 
a result of a duel, that he stated “the hard condition of the 
prisoner who was brought to trial for his life, in a case where the 
positive law and the prevailing manner of the times were so 
strongly in opposition to one another.”** It may be, of course, 
that his dispute with General Thomas was a matter which did 
not contain the possibility of civil litigation, but in any event it 
is apparent that in the present sense Colonel Gordon did not 
deem it a judicial question. Possibly he might not have thought 
it.a political question either.’* 

Now in what is treated above as the primary sense of the three 
terms, the line between “ judicial” or “ juridical” on the one 
hand, and “ political” on the other, is wholly a matter of the 
delegation of authority under organic law. For judges, whether 
going forth upon the circuits as the almost personal representa- 
tives of a truly sovereign king, or taking their seats as the 
creatures of a largely popular sovereignty speaking through a 

12 See Warren H. Pillsbury, “ Administrative Tribunals,” 36 Harv. L. Rev. 405. 

138 y ErsKINe’s SPEECHES, (Ridgway) 3 ed., 262-263. 

14 Compare the attempts of Henry the Fourth of France to deal with duel- 
ling, especially the edict of 1609 giving the marshalls of France and the governors 
of the provinces a sort of original administrative jurisdiction over questions of 


honor between gentlemen. See “ French Laws on Duelling,” 26 Law Macazine, 
318, 320. 
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written constitution, derive their power by a delegation, which, 
clearly or obscurely as the case may be, delineates and delimits 
their delegated jurisdiction. According as the commission is 
precise, there is less room for a confusion of the various senses 
of “judicial” or “political” in connection with any given 
problem of the division of power. According as the commission 
is inexact, there is more opportunity for such confusion, but the 
confounding is none the less unjustified in legal thought. Judicial 
questions, in what may be thought the more useful sense, are 
those which the sovereign has set to be decided in the courts. 
Political questions, similarly, are those which the sovereign has 
entrusted to the so-called political departments of government or 
has reserved to be settled by its own extra-governmental action. 
As to the courts, the question is always the same, whether the 
method has been that of clear express delegation at the outset 
of a court’s creation, or that of obscure delegation through a 
centuries-long process, in part of authority given in advance, and 
in part of approval, express or tacit, given in arrears of jurisdic- 
tion already assumed. And it may well be that the private 
citizen or even the organized and sometime called “ sovereign ” 
state will find itself compelled to submit to judicial —or even 
to executive or legislative—decisions of questions which 
sovereigns dealing with one another would haughtily brand 
“non-justiciable.” If the power is once found to have been 
delegated, the considerations as to whether it ought to be or 
not must be addressed to the sovereign or to that body under the 
sovereign which has the power of change. The problem is one 
of interpretation in a very well understood sense,’ and it is 
only the factors of interpretation which will be for the moment 
in doubt. This elaboration is essential to enable one to fix upon 
the precise issue and to preclude the use of any of these terms 
in an argumentative manner. To say that something is a “ po- 
litical question” and hence not a matter for the determination 
of courts, is to introduce at once all the confusion of which the 
term, standing alone, is capable. To say that a matter is, for 





15 Mr. Finkelstein, however, says: “It is sometimes said that the power of 
the court to declare that a question is without the scope of its jurisdiction must 
be derived by interpretation of the Constitution ... Interpretation is a loose 
word and might be applied to almost anything.” 37 Harv. L. Rev. at 362. 
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ascertained reasons, within the delegated authority of the courts 
and hence is a “ judicial question” and not a “ political ques- 
tion,” is to state the inquiry so as to avoid that confusion and 
to leave unclouded the issue as to the validity of those “ ascer- 
tained reasons.” The ascertainment of these reasons — the 
problem of interpretation, in other words — may be extremely 
difficult, but at least it will not be afflicted with an irresponsible 
terminology. 

Turning to the cases, in orderly and perhaps scientific se- 
quence, and pausing only to mention the preliminary and ines- 
capable proposition that the scope of the court’s jurisdiction is 
a question which the court itself must somehow decide,’ 
we find The Duke of York’s Claim to the Crown™ entitled to 
precedence in consideration. For if it should be wrong to as- 
sume that, though the succession to the crown was deemed a 
concern of Parliament as well as of the king, the contemporary 
theory placed the attribute of sovereignty wholly in the 
Crown,"* it still would be true that the case is the nearest ap- 
proach which we have to one involving the devolution of 
sovereignty. The matter was thus: On October 16, 1460, the 
counsel of the Duke of York brought into Parliament a written 
claim to the crown, desiring speedy answer thereto. It being 
so resolved, the petition was read, and the chancellor asked 
what was to be done. The lords answered, “that the matier 
was so high and of such wyght, that it was not to eny of the 
Kynges Subgetts to enter into communication thereof, withoute 
his high commaundement, agreement and assent had therto.” So 
all went to the king in person and declared their predicament. 
He commanded them “that they shuld serche for to fynde in 
asmuch as in them was, all such thyngs as myght be objecte and 





16 This principle has perhaps received its most recent application in the work 
of the Permanent Court of International Justice. ‘“ The Court, being a Court 
of Justice, cannot, even in giving advisory opinions, depart from the essential 
rules guiding their activity as a Court.” Advisory Opinion No. 5, p. 29. See, 
generally, as to the development of the Court’s jurisdiction in practice, Manley O. 
Hudson, “ The First Year of the Permanent Court of International Justice,” 17 
Am. Jour. Int. Law, 15; “ The Second Year of the Permanent Court of Inter- 
national Justice,” 18 ibid., 1. 

17 § Rotuli Par. 375, Wambaugh, Cas. Const. Law, 1 (1460). 

18 See MAITLAND, CONSTITUTIONAL History OF ENGLAND, 100-102, 251-255. 
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leyde ayenst the cleyme and title of the seid Duc.” The lords, 
not to be outdone in courtesy, ‘‘ besaught the Kyng, that he wuld 
remember hym, yf he myght fynde any resonable mater that 
myght be objected ayenst the seid cleyme and title, in so moche 
as his seid Highnes had seen and understouden many dyvers 
writyngs and Cronicles.”” Now followed the commission to the 
judges and their reply: 


“ Wheruppon . . . the forseid Lordes sent for the Kyngs Justices 
. . . and in the Kyngs name gave theym straitely in commaundement, 
sadly to take avisament therin, and to serche and fynde all such ob- 
jections as myght be leyde ayenst the same, in fortefying of the 
Kynges right. 

“Whereunto the same Justices . . . for their answere uppon the 
seid writyng to theym delyvered seiden, that they were the Kyngs 
Justices, and have to determyne such maters as com before theym in 
the lawe, betwene partie and partie, and in such maters as been be- 
twene partie and partie they may not be of Counseill; and sith this 
mater was betwené the Kyng and the seid Duc of York as two parties, 
and also it hath not be accustumed to calle the Justices to Counseill 
in such maters, and in especiall the mater was so high, and touched 
the Kyngs high estate and regalie, which is above the lawe and passed 
ther lernyng, wherfore they durst not enter into eny communication 
thereof, for it perteyned to the Lordes of the Kyngs blode, and th’ ap- 
parage of this his lond, to have communication and medle in such 
maters; and therfore they humble besought all the Lordes, to have 
theym utterly excused of eny avyce or Counseill, by theym to be yeven 
in that matier. ...” 7° 


Two things require immediate notice. First, that the com- 
mandment to the judges was not that they decide any question 
whatever; not even that they render an advisory opinion; ” 
but it was a commandment to prepare a brief for one side only, 
“in fortefying of the Kynges right.” Second, that the House 
of Lords, to which, and not to the judges, the Duke addressed 
his petition, had the dual characteristics of a legislature and of 
a court.** Now the judges, replying that it pertained to the 





19 Wambaugh, Cas. Const. Law, 2-3. 

20 See M’Naghten’s Case, 10 Cl. & Fin. 200 (1843); Opinion of the Justices, 
126 Mass. 557, 561 et seq. (1878). 

21 See MAITLAND, Op. cit., 213 et seg. The House had come to be the em- 
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“ Lordes of the Kyngs blode, and th’ apparage of this his lond, 
to medle in such maters,” seem to have conceived, and correctly, 
that the petition was addressed to the House of Lords in its 
legislative and not in its judicial character; for otherwise they 
ought — if their reply were to be consistent with the, as the 
writer deems it, erroneous interpretation sometimes put upon 
it—to have negated even the jurisdiction of the House of 
Lords itself. What we have, therefore, is an address to a legisla- 
tive institution, which in its turn under the king’s command /as 
ordered the judges of England to prepare a brief against the 
petition. Surely the reply that “in such maters as been betwene 
partie and partie they may not be of Counseill” is the only 
decision in the premises. But, grant that they were diplomatic 
and continued in the vein of the entire reply as quoted above, 
what follows? At the most, a dictum that, were the cause 
actually to be submitted to them, they must refrain from a 
decision as upon a matter beyond their jurisdiction. And that 
was true, both in logic and learning. How could judges, hold- 
ing authority by personal commission from Henry VI, revocable 
at his pleasure, terminating with his death,” decide that Henry 
VI was but a “ de facto king,” ** without ousting themselves from 
de jure jurisdiction? And if they were foreclosed from decid- 
ing in Richard’s favor, how could they in any judicial, as 
distinguished from an individual and arbitral capacity, take 
jurisdiction as if “ betwene partie and partie”? Thus logic re- 
quired a result in conformity with what the vicissitudes of the 
state had already established, namely, that the descent of the 
crown was a matter constitutionally for the determination of 
the king and Parliament * or, extra-constitutionally, for revolu- 
tionary action. 

Only one type of question in this country is substantially 
analogous to that of which the Yorkist claim is suggestive. 
Wherever sovereignty may be posited to reside within our con- 





bodiment of the “ King in Parliament,” in judicial aspect. The personal presence 
of the king in such proceedings was no longer proper. 

22 See 1 Broom AND HADLEY, COMMENTARIES ON THE LAws OF ENGLAND, 
320-321; 2 STEVENS, COMMENTARIES ON THE Laws OF ENGLAND, 492; 3 ibid., 406; 
1 Pottock AnD MAITLAND, History or ENGLIsH Law, 182. 

23 See MAITLAND, Op. cit., 194. 

24 See 1 Brack. CoMmM. 1095 et seg.; MAITLAND, Op. cit., 253. 
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stitutional order, there can be little question but that the courts, 
being constitutional organs, can look for the primary expression 
of the sovereign mandate only in the written body of organic 
law which forms their fundamental commission. A change in 
that organic law, therefore, resembles a change in the succession 
to the English crown in at least this important respect: that 
each relates to the existence of a prior point in the court’s 
“chain of title” to its authority, and does not relate merely to 
a question of the horizontal distribution of powers.” So when 
a court is asked to say whether such a change has occurred, its 
logical difficulties may be much the same as those which con- 
fronted the judges in 1460. 

A written constitution is susceptible of change in two ways: 
by revolution, which implies action not pursuant to any provi- 
sion of the constitution itself; and by revision, which implies 
action pursuant to some procedural provision in the constitu- 
tion.” This distinction is concerned with the quare and not 
with the quantum of change.*” It may be significant, however, 





25 Mr. Finkelstein does not give any consideration to this problem. Indeed, 
in some aspects it is much too vast to be accorded a subordinate treatment, and 
accordingly only the outlines of an analysis will be suggested in the text. See, 
for collections of the cases, Dopp, REvIsIOoN AND AMENDMENT OF STATE CoNSTI- 
TUTIONS; JAMESON, CONSTITUTIONAL CONVENTIONS; Hoar, CoNnsTiTUTIONAL Con- 
VENTIONS. See also, upon the question of validating by acquiescence an irregularly 
adopted amendment, 35 Harv. L. REv. 593. 

26 This line of division has received a substantial amount of judicial approval. 
See, for example, Hooper v. Fox, 206 Ala. 371, 374, 89 So. 503, 505 (1921); 
McCreary v. Speer, 156 Ky. 783, 791, 162 S. W. 99, 103 (1914); Brawner v. 
Supervisors of Election, 141 Md. 586,604, 119 Atl. 250, 255 (1922); Thompson 
v. Winnett, 78 Neb. 370, 386-387, 110 N. W. 1113, 1115 (1907); Baker v. Moor- 
head, 103 Neb. 811, 813-814, 174 N. W. 430, 431 (1919); In re Initiative Petition, 
89 Okla. 134, 135, 214 Pac. 186, 187 (1923). See also Erwin v. Nolan, 280 Mo. 
401, 217 S. W. 837 (1919) ; City of Fargo v. Wetz, 40 N. Dak. 2090, 327, 168 N. W. 
835, 846 (1918) ; Switzer v. Silvey, 103 Ohio St. 306, 317-318, 133 N. E. 552, 555 
(1921). Cf. Miller v. Johnson, 92 Ky. 589, 593, 18 S. W. 522, 523 (1802). 
Under this division there are great difficulties in ascertaining the status of con- 
stitutional conventions held in states whose constitutions make no provisions 
therefor, but whose bills of rights contain an enunciation of the general “ right ” 
of the people to alter their government at will. Many cases of this sort are 
discussed in Hoar, op. cit. Two decisions, also, which have come down since 
that book was published, deserve especial attention. Bennett v. Jackson, 186 
Ind. 533, 116 N. E. 921 (1917); Loring v. Young, 239 Mass. 249, 132 N. E. 
65 (1921). 

27 There is, however, a related problem which holds elements of considerable 









HARVARD LAW REVIEW 





306 





that the alleged alteration does or does not purport to affect the 
existence of the court itself. In the nature of things, a revolu- 
tionary change does not admit of judicial power as such to deter- 
mine the fact of its occurrence. If the revolutionary constitu- 
tion sets up a court differently constituted from the pre- 
revolutionary court, neither tribunal is confronted with a sub- 
stantial problem, for neither can deny the act by which it was 
created without denying the fact of its creation. Thus the Su- 
preme Court in Luther v. Borden*® uses language substan- 
tially parallel with what has been indicated above as the logical 
explanation of the Duke of York’s case. For the court to give 
serious judicial consideration to such a question would present 
“the singular spectacle of a court sitting as a court to declare 
that we are not a court.” *® And even if the alleged new con- 
' stitution purports to leave intact the former court and to per- 
mit its work to go on without hiatus, the decision which the 



















interest. It is a necessary element in the decision upon the validity of the 
Eighteenth Amendment that the quality of change (i.e., whether it relates to 
organic law or is a mere bit of police regulation) cannot detract from the 
constitutionality of a regularly adopted amendment. National Prohibition Cases, 
253 U. S. 350 (1919). On the other hand a recent opinion of the Attorney 
General of Massachusetts is to the effect that the quantity of the change is of 
the first importance and that an entire new constitution cannot be adopted 
under the amending clause of the Massachusetts constitution, but, presumably, 
: only by a constitutional convention. Opinion of the Attorney General, March 
4, 1924, Sen. Doc. No. 386. 
| 28 » How. (U. S.) 1 (1849). 
29 “Indeed, we do not see how the question could be tried and judicially 
decided in a State court. Judicial power presupposes an established government 
capable of enacting laws and enforcing their execution, and of appointing judges 
L to expound and administer them. The acceptance of the judicial office is a 
recognition of the authority of the government from which it is derived. And 
if the authority of that government is annulled and overthrown, the power of its 
courts and other officers is annulled with it. And if a State court should enter 
upon the inquiry proposed in this case, and should come to the conclusion that 
the government under which it acted had been put aside and displaced by an 
opposing government, it would cease to be a court, and be incapable of pro- 
nouncing a judicial decision upon the question which it undertook to try. If 
it decides at all as a court, it necessarily affirms the existence and authority of 
the government under which it is exercising judicial power.” At pp. 39-40. 
In accord are the remarks of Durfee, C. J., and Staples, J., on the trial of 
Dorr for treason. See Report oF THE TRIAL oF THOMAS W. Dorr, (Providence, 
1844), pp. 38, 39, 03. See, similarly, McClurg v. Powell, 77 Miss. 543, 569, 27 
So. 927, 929 (1900); Bott v. Sec’y of State, 63 N. J. L. 280, 298, 43 Atl. 744, 
747, 881 (1899). 80 Brittle v. People, 2 Neb. 198, 214 (1873). 



















































POLITICAL QUESTIONS 307 


judges must make is still an individual choice to be made by 
them as a matter of practical politics. Two commissions are 
being held out to them, and if they will act as a court they 
must assert under which commission they are acting.** To put 
the matter in another way, it must be true that in the first case 
above — of two constitutions purporting to establish two dif- 
ferent courts, — the men who were judges under the old régime 
and the men who are called to be judges under the new have 
each to decide as individuals what they are to do; and it may 
be that they choose at grave peril with the factional outcome 
still uncertain. And, although it is not equally obvious, the 
situation is logically identical where the same men are nomi- 
nated to constitute the court under both the old and the new 
constitutions, at a time when the alleged change is occurring — 
if it is— peaceably and against a placid popular background. 
Men under such circumstances may write most praiseworthily 
upon principles of statesmanship, upon sovereignty and its nature 
and modes of action, and upon the bases of government, to justify 
their choice between the two commissions. They can assert their 
choice in the course of purported judicial action. But they 
cannot decide as a court, for the decision, once made, by a re- 
troactive hypothesis excludes any assumption of controversiality 
in the premises. 

Where the alleged change occurs not through revolutionary 
measures but through what has been called revision, these logi- 
cal difficulties disappear in one aspect, but become far more em- 
barrassing in another. Where the alteration purports to be 
made along the lines of a procedural method laid down in the 
old constitution, there is a standard which the court can apply 
and, by so doing, it can perceive judicially whether or not the 
change has followed the prescribed lines. If it has, there is no 
difficulty in pronouncing as a matter of law its accomplishment. 





31 Tt is true that a dialectical argument might be drawn from their former 
oaths of office, leading to the conclusion that they are in honor bound to assert 
to the last that they sit only under the old constitution. But it is probably 
sound to dispose of such a contention by saying that their oaths to support the 
constitution do not bind them to assert an émigré’s allegiance to a deposed 
document if, upon a true ascertainment of the popular will, a new constitution 


is established and ready to accept in continuity the allegiance they formerly gave 
to the old. 
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Only one exception is possible, namely, the case where the 
alteration purports at once to abolish the court or to depose its 
personnel. Then, although there would be a question of law to 
be decided, it may be wondered who there is to decide it. Sup- 
pose, however, the mode of change has failed in some way to 
conform to a directory provision of the amending clause of the 
constitution; is the court to declare the attempt at alteration 
unsuccessful? It would seem as a matter of law that it must 
do so; and yet what is the situation if the proponents of the 
change say, “ It is true that this measure failed under the amend- 
ing clause, but as a revolutionary measure it was a success, and 
we insist upon its recognition.” Clearly the members of the 
court are now more badly than ever entangled in the logical diffi- 
culties which attend a purported judicial pronouncement upon 
the achievement or non-achievement of revolutionary change. 
For the temptation will be great to treat the matter as a legal 
question. The times are peaceful. The changes probably do 
not affect the tenure of many offices of any branch of the gov- 
ernment. The popular inertia is likely to allow the court suc- 
cessfully to assume the question to be one of law. The path of 
fallacy is not too strikingly fallacious to the uncritical observer. 
It may lead to just results. The judges’ personal inclinations 
will be to show deference to the expression of popular sentiment 
which has been given. And yet, if they declare the change in 
force, they are truly making a personal declaration that they 
believe the change to be the directly expressed will of the 
sovereign, which will they assert to be law, but the fact of the 
existence of which will—and this is the real decision — is not 
ascertainable in the given case by any legal means.*’ It is sub- 
mitted that this is true, and that the conclusions offered in the 
discussion of revolutionary change are true, also, whether the 
quantum of change involved be vast or almost negligible. 

82 But if they hold the change ineffective for noncompliance with the amend- 
ing clause, in the face of the contention that the sovereign has acted extra- 
constitutionally, they hold in substance either that the sovereign cannot so act, 
which is both false in fact and contrary to the terms of many bills of rights, 
or that the sovereign has not so acted, which is a question incapable of solu- 
tion by the court as such. It may be added, it is equally incapable of solution 
by any branch of the government as such. In truth the change comes home to 


every individual citizen, as an individual and not otherwise, and demands a 
restatement of his allegiance which will usually be given — by perfect silence. 
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The net result of the preceding discussion is this: that in 
almost the whole field of problems which the Duke of York’s 
case and the American constitutional amendment cases present, 
the court as a court is precluded from passing upon the fact of 
change by a logical difficulty which is not to be surmounted. 
It follows that there is no room for considering whether the 
court ought graciously and deferentially to look to the executive 
or legislative for a decision that a change has or has not taken 
place. In such a context, such a question becomes wholly moot 
except for this consideration, that, when the judges as individ- 
uals or as a body of individuals come to decide which king or 
which constitution they will support and assert to represent, it 
may often be good judgment for them to follow the lead of the 
men who as a practical matter are likely to be looked to by the 
people as more representative of themselves and conversely are 
likely to be more directly in touch with popular sentiment. If, 
however, the judges hold too strong views of their own to be 
able to take this course, they may follow their own leads at their 
own hazards. No question of law is involved. 

In this branch of the inquiry, therefore, there is but one 
situation where there is a question of law whether the power 
to decide a given question has been delegated to the courts. 
That situation occurs where a constitutional change has been 
attempted along procedural lines laid down in the amending 
clause of the old constitution, and the change does not affect 
the existence of the court. It probably is safe to say that there 
is no authority against the position that the ultimate issue of 
whether this change has occurred in conformity with the require- 
ments of the constitution is a question for the courts to decide. 
Every step of the irrefutable logic which requires the court to 
construe the constitution when questions arise under it, and to 
ignore statutes which conflict with it,®* calls for a rejection of 





88 Probably Mr. Finkelstein assumes for the purposes of his argument the 
validity of the court’s jurisdiction to disregard unconstitutional laws; for, unless 
he makes that assumption, there is but little pertinency or significance to much 
of his discussion. If, on the other hand, the ultimate extension of his thought 
is that all questions of constitutionality are “too high” for the court, he should 
have said so. It is hard to know just where he is getting to at times. He says, 
at p. 361, “ The measure of due process approaches very closely to the measure 
of political wisdom.” If he means that due process is whatever the legislature 
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an alleged amendment which does not conform to it — so far as 
the fact of change remains a matter of law at all. And when it 
has ceased to be a legal issue, it passes the bounds of the court’s 
power as a court for reasons which cut-far under any argument 
resting upon an opinion “ that it is impolitic or inexpedient to 
take jurisdiction.” 

We turn now * to those cases in American constitutional law, 
and particularly under the Federal Constitution, which have to 
do with what may be called the horizontal distribution of power; 
cases where it must be conceded that power to decide the vari- 





thinks wise, then all statutes are constitutional so far as the Fifth and Fourteenth 
Amendments go. But there is hardly need then to drag in the “ political ques- 
tion” cases. If he does not mean that, then some acts of the legislature may 
be unconstitutional under these amendments, and he is back again to the question 
whether the court can disregard these unconstitutional statutes. He seems to be 
saying that “social legislation” may be unconstitutional but that the court 
should decline its power to disregard it — because of the authorities cited. 

84 Not all of Mr. Finkelstein’s cases are commented upon in the text. Any- 
one who will look at the cases in Keilway, 202, and 2 And, 116, in the light of 
Coxe, Inst. IV, 283-285, and 1 BLack. Comm. 105-106, will perceive at once the 
irrelevancy of the case respecting the Countess. of Derby’s dower rights in the 
Isle of Man. Penn v. Lord Baltimore, 1 Ves. Sr. 444 (1750), hardly supports his 
statements unless he means only to refer to the not particularly startling in- 
formation, on pp. 446-447, that the Privy Council had original and exclusive 
jurisdiction over colonial boundary disputes as such. The case of Nabob of the 
Carnatic v. East India Co., 1 Ves. Jr. 370 (1791), 2 Ves. Jr. 56 (1793), establishes 
that “a political treaty between sovereigns, or parties exercising sovereign 
authority, cannot be the subject of municipal jurisdiction; but that its observance 
or neglect, must depend upon that respect which the parties bound thereby can 
be made to feel for the jus gentium.” 1 Ves. Jr. (Am. ed.) 393 note. See also 
Cook v. Sprigg, [1899] A. C. 572, 578. It is hard to see how any other rule is 
possible, since from the nature of the contract there is no superior law to give 
it a legal as distinct from a moral sanction. It was perhaps absurd to apply 
the principle to the East India Company. Mr. Finkelstein generalizes that the 
case “ established the formula in English law that courts will not interfere with 
so-called political questions.” Buron v, Denman, [1848] 2 Ex. 167, holds that 
an act done abroad against a foreigner by a servant of the crown, by authority 
thereof, gives rise to an international dispute rather than to a cause of action; 
it is thus in line with the other questions of foreign relations discussed in the 
text. West Rand Central Gold Mining Co., Ltd. v. The King, [1905] 2 K. B. 
391, holds that when one state conquers another it cannot be compelled in its 
own courts to assume and pay the obligations of the conquered state. This case 
and Rustomje v. The Queen, 1 Q. B. D. 487, 2 Q. B. D. 69 (1876), holding that 
the Crown is not a trustee nor an agent for individual claimants in collecting 
claims against foreign governments and therefore cannot be sued by them for 
the proceeds (accord, Williams v. Heard, 140 U. S. 5209, 537-538 (1891)) are 
covered in principle by the discussion in the text. 











POLITICAL QUESTIONS 311 




























ous issues under discussion is intrinsically capable of delegation 
to the courts and where the only question is whether that dele- 
gation has taken place. But there are many questions relating 
to the scope of the judicial power, with which we have no con- 
cern. Our narrower problem is to ascertain the rationale of 
cases where. the courts have declined jurisdiction because of the 
“political questions ” involved, as they have called them. Cer- 
tain situations, therefore, although they have in some aspects a 
semblance of relevancy, may be eliminated. 

Wherever arbitrary action is constitutional and legal, the 
courts have nothing to do but to point out this fact whenever 
conduct of that sort is complained of. Thus a controversy over 
the discharge of a government official whose tenure is at will * 
presents no real issue respecting the division of power. The 
power of the legislature over governmental subdivisions such 
as counties is often quite as unrestrained,** and the validity 
of legislative action in this regard is therefore not a sub- 
ject of judicial inquiry.** If, however, there is an express 
constitutional provision respecting the type of subdivision in 
question, mandamus may lie to compel a subordinate board to 
act in accordance therewith.** Neither the legislature nor the 
board has any right to disregard it. But whether certiorari will 
lie is a different matter, since the action of such a board may 
not be in the least after the judicial manner.” 

The many cases in which are considered the extent to which 
the legislature can delegate administrative powers which require 
decisions of fact and law in their exercise, and the extent to 
which these decisions can constitutionally be made non- 



















35 Ex parte Hennen, 13 Pet. (U. S.) 230 (1839). If “abuse” of such an 
absolute power occurs, it is not legally remediable. 

36 See Trenton v. New Jersey, 262 U. S. 182 (1922). See also Cootey, Con- 
STITUTIONAL LIMITATIONS, 7 ed., 266. 

37 Laramie County v. Albany County, 92 U. S. 307 (1875). 

88 People ex rel. Henderson v. Supervisors, 147 N. Y. 1, 41 N. E. 563 (1895). 

39 Fitzgerald v. The Mayor of Boston, 220 Mass. 503, 108 N. E. 355 (1915). 
There was no constitutional restriction upon the legislature’s power to create wards. 
See Mass. Const., Amendments, Art. 2. “ The nature of the act is not changed 
by its being performed through a delegated instrumentality selected by the 
Legislature rather than by the Legislature itself ... it is administrative or 
political, not judicial or quasi judicial in character.” Fitzgerald v. The Mayor of 
Boston, 220 Mass. at 505-506, 108 N. E. at 355-356. 
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reviewable by the courts,*° are not very helpful either. Within 
the bounds of its constitutional powers, the legislature can be 
arbitrary, in at least one sense, in the passing of laws; that is 
to say, its motives cannot be inquired into.’ But a state legis- 
lature, at least, cannot be arbitrary as to classification; ** and 
it may be doubted whether the Fifth Amendment would allow 
even Congress to be outrageously so.** Hence, when the 
administration of detail is entrusted to an executive body, that 
body cannot rise above the source of its power and be arbi- 
trary in the result. Also, the rule against the delegation of 
legislative power requires that the legislature enjoin upon the 
administrative “‘ a certain course of procedure and certain rules 
of decision in the performance of its functions ” ** whenever the 
work of the administrator begins to rise to almost legislative 
heights. Then comes the question whether his decision can con- 
stitutionally be made final, and it has been pointed out that 
there is some tendency to draw a line between matters of right 
and matters of privilege,“° which is in turn a line between 
matters in which the risk of arbitrary action is less, or more, 
tolerable. It is thus plain that this group of cases deals with 


the extent of judicial interference with executive and legislative 
action; but they never have been said to involve “ political 
questions” and the relevant constitutional limitations are wholly 
enforced by the courts. 

Cases holding that the courts will not exercise a general power 
of control by mandamus or injunction over the non-ministerial 
acts of officials ** may also be rejected. The exercise of such 





40 See Warren H. Pillsbury, supra, 36 Harv. L. Rev. 405; E. F. Albertsworth, 
“ Judicial Review of Administrative Action by The Federal Supreme Court,” 35 
Harv. L. Rev. 127; Laurence Curtis, 2d, “ Judicial Review of Commission,” 34 
Harv. L. Rev. 862; Ray A. Brown, “ The Functions of Courts and Commissions 
in Public Utility Rate Regulation,” 38 Harv. L. Rev. 141. 

41 Hamilton v. Kentucky Distilleries Co., 251 U. S. 146, 161 (1919); Smith 
v. Kansas City Title etc. Co., 255 U. S. 180 (1921). 

42 See Truax v. Corrigan, 257 U. S. 312, 331-340 (1921). 

43 See Truax v. Corrigan, supra, at 331-332; United States v. N. Y. N. H. & 
H. R. R. Co., 165 Fed. 742, 745 (D. Mass., 1908). 

44 Taft, C. J., in Wichita R. R. & Light Co. v. Public Utilities Comm., 260 
U. S. 48, 53 (1922). ; 

45 See E. F. Albertsworth, supra, 35 Harv. L. REv. 127. 

46 See Louisiana v. McAdoo, 234 U. S. 627 (1914) and cases there cited. 
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an unqualified jurisdiction would practically work an enslaving 
of the other departments, and the interpretative process by 
which the impropriety of such a result is ascertained from a con- 
stitution which places the departments in a codrdinate and 
largely independent relation is not particularly obscure. The 
rule as to mandamus, which exerts affirmative control, is entirely 
clear.*? The remedy by injunction, however, is not always un- 
available against a subordinate official.** And, where either 
mandamus or injunction will not lie, there may well be other 
remedies by which the same controversy can be submitted to 
the courts.*® Still more fundamentally, the denial of any form 
of judicial relief in the individual case does not necessarily 
mean that the abstract decision of the administrative officer 





47 Except perhaps for the question whether the writ will ever run against the 
president as defendant. See Kendall v. United States, 12 Pet. (U. S.) 324 (1838). 
Cf. Mississippi v. Johnson, 4 Wall. (U. S.) 475 (1866). Possibly the answer is 
to be found in the unlikelihood that the president will have any purely minis- 
terial duties to perform. 

48 Where the question is one of law, and the proper interest in the plaintiff 
and the appropriate bases of equity jurisdiction are present, there is no hesi- 
tation in restraining the unlawful acts of subordinate officers. See, for example, 
Regal Drug Corp. v. Wardell, 260 U. S. 386 (1922). In some often cited cases 
one or more of these elements has been absent. Thus in Cherokee Nation v. 
Georgia, 5 Pet. (U. S.) 1 (1831); Mississippi v. Johnson, supra, note 47; Georgia 
v. Stanton, 6 Wall. (U. S.) 50 (1867); and Massachusetts v. Mellon, 262 U. S. 
447 (1923), the protection sought was not for legal rights but for political 
integrity of one sort or another. Again, in Louisiana v. McAdoo, 234 U. S. 
627 (1914), and Massachusetts v. Mellon, supra, the interest of the plaintiff in 
the financial aspect of the attacked legislation was deemed too remote. Either 
of these objections strikes at the roots of the equity jurisdiction. These dis- 
tinctions leave the question of injunction against the president unsettled to some 
extent. But it is likely that the result of Mississippi v. Johnson would be fol- 
lowed in this aspect, on the ground that the separation of powers necessarily 
requires non-interference with the chief executive, except by impeachment. See 
the lucid discussion of these questions in 35 Harv. L. Rev. 185-180. 

49 Thus, for example, in Louisiana v. McAdoo, supra, which holds incidentally 
that the collection of tariffs cannot be enjoined, it is pointed out that improperly 
collected tariffs can always be recovered in an action against the collector. 234 
U. S. at 632. Similarly, in Gaines v. Thompson, 7 Wall. (U. S.) 347, 353-354 
(1868), denying mandamus against certain officers of the land department, men- 
tion is made of “ the numerous cases referred to by counsel, in which this court 
— after the title has passed from the United States, and the matter had ceased to 
be under the control of the executive department — has sustained the courts of 
justice in decreeing the equitable title to belong to the person against whom the 
department had decided. . . .” 





314 HARVARD LAW REVIEW 


will be followed when its principle becomes involved in some 
case properly before the court. 

The most significant instances where the courts have resorted 
to the language of “ political questions” are as follows: 

1. The issue of what proof of a legislative act the courts are 
to require may arise both in connection with legislative func- 
tions in the amending process and in connection with ordinary 
legislation. Under Field v. Clark,” it is the rule in the federal 
courts, and it is quite possibly the better rule, that the passage 
of a statute is conclusively evidenced by certain formalities of 
record. The enrolled act can be questioned only by the legisla- 
tors themselves; and the net result of this is that their acquies- 
cence in the record as it stands is a decision that the proper 
conditions of the passage of the act have been performed, which 
cannot be questioned in the courts, even though it is properly in 
issue and even though it goes to the very constitutionality of the 
statute. But the question whether the constitutional require~ 
ments have been complied with is intrinsically capable of judicial 
investigation, and we have at once to see how this constitutional 
problem is removed from the field of judicial supervision. The 
decision in Field v. Clark may be briefly summarized: a bill 
does not become a law if not in fact passed by Congress; ”* the 
court must enforce the constitutional provisions relating to the 
passage of laws; ** but it is also mindful of the consequences 
which may flow from its going behind the enrolled act; * the 





50 “Tf a suit should come before this Court, which involved the construction 
of any of these laws, the Court certainly would not be bound to adopt the con- 
struction given by the head of a department. And if they supposed his decision 
to be wrong, they would, of course, so pronounce their judgment. But their 
judgment upon the construction of a law must be given in a case in which they 
have jurisdiction, and in which it is their duty to interpret the act of Congress, 
in order to ascertain the rights of the parties in the cause before them.” Decatur 
v. Paulding, 14 Pet. (U.S.) 407, 515 (1840). The passage is quoted with approval 
in Commissioner of Patents v. Whitely, 4 Wall. (U. S.) 522, 534 (1866); Gaines 
v. Thompson, supra, at 351; and Ness v. Fisher, 223 U. S. 683, 692 (1011). 
Compare the cases in which a long-established executive interpretation of an 
ambiguous statute has been assented to by the court. See E. F. Albertsworth, 
supra, 35 Harv. L. Rev. 127, 148. 3 

51 143 U. S. 649 (1892). Many of the earlier cases from the various states 
will be found collected in a footnote to pp. 661 et seq. 

52 At p. 669. 

53 At p. 670. 54 At p. 670. 
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purpose of the constitutional requirement of a journal was 
not to contradict the enrollment but to give publicity; © the 
enrolled act carries the solemn assurance of both Houses, 
through their presiding officers, and of the executive, that the 
bill has passed; *’ the respect due a coordinate department re- 
quires the judiciary to act upon that assurance; °° the probable 
evils from this rule are far less than those to be expected from 
an examination of parol evidence and of the journal, which is 
much more easily tampered with; * most of the state courts 
are in accord,” and those contra tend to rest upon distinguish- 
ing constitutional situations.“ It might well have been added 
that the desirability that the three branches of government shall 
give full faith and credit to each others’ official records is nearly 
as great as it is that a similar courtesy be extended among the 
several states; °* and that a House, which is sole judge of its 
members and sole rule-maker for its proceedings,** may well have 
been intended to be the judge of whether its own records, subject 
to its complete control, truthfully report its own acts. There is 
therefore in favor of the rule the by no means negligible im- 
plication from the expressions of the Constitution; the practical 


balancing of the evils from the two possible rules; the fact 
that Congress is likely to be most jealous of any fabrication of 
its records; and, finally, the practical imperative need for 
finality, certainty, and reliability, which finds a more humble 
expression in the rule imparting conclusiveness to a sheriff’s 
return.” 

2. The rule whereby the courts accept as their guide the de- 





55 U. S. Consr., Art. 1, § 5. 

56 Field v. Clark, supra, at pp. 670-671. 

57 At pp. 671-672. 

58 At p. 672. 

59 At pp. 672-673. 

80 At pp. 673-677. 

61 At p. 678. 

62 See U. S. Const., Art. 4, § 1: “ Full Faith and Credit shall be given in each 
State to the public Acts, Records, and judicial Proceedings of every other State.” 

63 See U. S. Const., Art. 1, §5: ‘1. Each House shall be the Judge of the 
Elections, Returns, and Qualifications of its own Members. ... 2. Each House 
may determine the Rules of its Proceedings. .. .” 

64 See, for example, United Drug Co. v. Cordley & Hayes, 239 Mass. 334, 339, 
132 N. E. 56, §8 (1921). 
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cisions of the other two departments upon questions involving 
international relations is fairly well settled.*° 


“Whenever an act done by a sovereign in his sovereign character is 
questioned it becomes a matter of negotiation, or of reprisals or of 
war.” °% 


“The conduct of the foreign relations of our Government is com- 
mitted by the Constitution to the Executive and Legislative — ‘the 
political ’— Departments of the Government, and the propriety of 
what may be done in the exercise of this political power is not sub- 
ject to judicial inquiry or decision.” ° 


A few cases exemplifying different applications of the principle 
will illustrate its rationale. 

In Schooner Exchange v. M’Faddon,® the libellant claimed 
title to a French war vessel which had come into a United States 
port. It had originally belonged to him and had been taken by 
the Emperor Napoleon. The libel was dismissed, upon the 
following grounds: a nation has absolute and exclusive jurisdic- 
tion within its territory; ® all exceptions thereto flow from its 
own consent; “ all sovereigns have consented in practice to some 
exemptions under some circumstances; these exemptions include 
another sovereign’s person,” his ministers,” his troops (when 
passing through his territory by express consent),’* and his ships 
of war (when coming into port with that implied consent which 
is generally understood to keep the ports open to all friendly 
powers); “* the local sovereign can revoke his consent, but 
“ until such power be exerted in a manner not to be misunder- 
stood, the sovereign cannot be considered as having imparted 
to the ordinary tribunals a jurisdiction, which it would be a 
breach of faith to exercise.” * And, by necessary implication, 





65 No attempt is made here to collect the cases. See those collected in 
Maurice Finkelstein, supra, 37 Harv. L. Rev. 348 et seg. See also 35 Harv. L. 
REv. 607. 

66 Andrews, J., in Wulfsohn v. Russian Socialist Federated Soviet Republic, 
234 N. Y. 372, 376, 138 N. E. 24, 26 (1923). 

67 Clarke, J., in Oetjen v. Central Leather Co., 246 U. S. 297, 302 (1917). 

68 » Cranch (U.S.) 116 (1812). 

69 At p. 136. 

70 At p. 136. 73 At p. 130. 

71 At p. 137. 74 At p. 141 et seq. 

72 At p. 138. 75 At p. 146. 
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there is the added ground that the exercise of the power to with- 
draw the otherwise assumed consent is given to those depart- 
ments to which foreign affairs are entrusted in general. 

In United States v. Palmer,’* questions were certified to the 
Supreme Court, the import of which appears from the following 
quotation. 


“Those questions which respect the rights of a part of a foreign 
empire, which asserts, and is contending for its independence, and the 
conduct which must be observed by the courts of the union towards 
the subjects of such section of an empire who may be brought before 
the tribunals of this country, are equally delicate and difficult. 

“As it is understood that the construction which has been given to 
the act of congress, will render a particular answer to them unneces- 
sary, the court will only observe, that such questions are generally 
rather political than legal in their character. They belong more 
properly to those who can declare what the law shall be; who can 
place the nation in such a position with respect to foreign powers 
as to their own judgment shall appear wise; to whom are entrusted 
all its foreign relations; than to that tribunal whose power as well 
as duty is confined to the application of the rule which the legislature 
may prescribe for it.... It may be said, generally, that if the 
government remains neutral, and recognizes the existence of a civil 
war, its courts cannot consider as criminal those acts of hostility which 
war authorizes, and which the new government may direct against its 
enemy. To decide otherwise, would be to determine that the war 
prosecuted by one of the parties was unlawful, and would be to arrange 
the nation to which the court belongs against that party. This would 
transcend the limits prescribed to the judicial department.” 7” 


In Kennett v. Chambers," a bill to specifically enforce an 
agreement to sell land involved the question whether the con- 
tract was valid, for it had as its avowed object the furnishing of 
the defendant with funds to carry on hostilities in Texas against 
Mexico. The contract was held void, since: Texas had de- 
clared for independence before the date of the contract, but “ it 
had not been acknowledged by the United States; and the con- 
stituted authorities charged with our foreign relations, regarded 





76 3 Wheat. (U. S.) 610 (1818). 
77 At pp. 634-635. 
78 14 How. (U. S.) 38 (1852). 
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the treaties ” with Mexico as in force, including that which ad- 
mitted Texas to be part of Mexican territory; ‘*° no American 
citizen could lawfully make a contract in violation of those 
treaties; *° it belonged to the Government to say when the fact 
of independence had rendered that admission of no conse- 
quence; ** various state papers show that the “ political” de- 
partments had not recognized Texas as independent; * “if we 
undertook to inquire whether she had not in fact become an 
independent sovereign state before she was recognized as such 
by the treaty-making power, we should take upon ourselves the 
exercise of political authority, for which a judicial tribunal is 
wholly unfit, and which the constitution has conferred exclu- 
sively upon another department.” ** 

In Foster & Elam v. Neilson,™ one title to the disputed land 
rested upon a grant from the King of Spain, and one issue was 
whether the Spanish sovereignty had extended over the terri- 
tory. It was held in part as follows: the political departments 
have steadily asserted that Spain had lost that sovereignty by 
cession; *° a nation’s courts, in a dispute over boundaries, must 
abide by the measures adopted by that department of its own 
government to which the assertion of its interests against foreign 
powers is confided; *° “if those departments which are in- 
trusted with the foreign intercourse of the nation, which assert 
and maintain its interests against foreign powers, have un- 
equivocally asserted its rights of dominion over a country of 
which it is in possession, and which it claims under a treaty; if 
the legislature has acted on the construction thus asserted, it is 
not in its own Courts that this construction is to be denied; ” * 
if the rights of the parties have been changed, it must have been 
by subsequent arrangements between the two governments.® 

These cases and similar ones require for their support two 
circumstances only: first, that the entire active conduct of 
foreign affairs shall have been entrusted to the executive, and 
to some degree to the legislative, departments; and, second, that 





79 At p. 46. 84 2 Pet. (U. S.) 253 (1829). 
80 At p. 46. 85 At pp. 299-308. 

81 At pp. 46-47. 86 At p. 307. 

82 At pp. 47-48. 87 At p. 300. 

83 At p. 51. 88 At p. 310. 
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the imperative need of unity at home for dealing abroad shall 
be recognized. The first is found in the Constitution,® and of 
course is a commonplace to the courts; the second is found in 
the antecedents of the Constitution ® and in the common under- 
standing of every day, and receives a more than tacit recogni- 
tion in the excerpts quoted above. The consequence of the two 
is that the decisions of the “ political”? departments must be 
final upon these topics, whether relating to the assent to a 
foreign sovereign’s immunities, as in Schooner Exchange v. 
M’Faddon, or to international status, as in Kennett v. Cham- 
bers, or to boundaries, as in Foster & Elam v. Neilson. And if 
the decisions are final, of course the court must ascertain * and 
follow them when they become relevant in a cause properly be- 
fore it. It is to be noted also that these determinations are 
largely of issues of fact,°’ and not often decisions upon points 
of constitutional law.” 

3. Commercial Trust Co. of New Jersey v. Miller,* 
although similarly based upon the general power of the presi- 
dent and Congress to deal with foreign affairs, presents a some- 





89 It is hardly necessary to quote the relevant provisions of the Constitution 
to this point, nor to discuss the division as between the two departments. It is 
sufficient that they divide the power of administering foreign affairs, to the com- 
plete exclusion of the judiciary. 

90 Cf., for a single example, THE Feperatist, No. 3. Effective international 
action calls for a unity within the Federal Government quite as it does a type 
of unity achieved by the entrusting of the relevant powers to that Government 
instead of to the several states. 

91 As a matter of judicial notice. Ocetjen v. Central Leather Co., 246 U. S. 
297, 301 (1918). 

92 “ Sovereignty is pure fact.” Holmes, J., in American Banana Co. v. United 
Fruit Co., 213 U. S. 347, 358 (1909). Another question of fact is whether a 
state of war exists which warrants such measures as a blockade. Prize Cases, 2 
Black (U. S.) 635 (1862). 

93 The construction of a treaty is a question of law, however, under Art. 6, 
cl. 2 of the Constitution: “ This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all Treaties made, or which shall 
be made, under the Authority of the United States, shall be the supreme Law of 
the Land.” But, unless it is intended to be directly operative and not merely con- 
tractual, the treaty does not come into force as a rule for the courts until after 
legislative action thereunder. See Foster & Elam v. Neilson, 2 Pet. (U. S.) 253, 
314 (1829). As to whether the validity of a treaty can be called in question be- 
cause of a conflict with some constitutional provision, see Missouri v. Holland, 252 
U. S. 416 (1920). Cf. 33 Harv. L. REv. 281. 

94 262 U. S. 51 (1923). 
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what different problem. War with Germany was brought to an 
official close by a joint resolution of Congress with the Presi- 
dent’s approval, on July 2, 1921, followed by a proclamation of 
peace on August the twenty-fifth. After those dates the Alien 
Property Custodian sought under the Trading with the Enemy 
Act to seize a trust fund held for the benefit of a German citi- 
zen. Congress had expressly provided that the Act should per- 
sist, and that all property subject thereto should remain in the 
control of the United States, “ ‘until such time as the Imperial 
German Government ... shall have . . . made suitable pro- 
visions for the satisfaction of all claims.’” °° The Court said: 


“The power which declared the necessity is the power to declare its 
cessation, and what the cessation requires. The power is legislative.” °° 


The natural approach of the case is, then: the power to make 
war is delegated to the executive and legislative branches; 
subject only to the restraints of popular disapproval, they may 
make it when they wish and prolong it accordingly; many un- 
usual acts are valid in time of war, including the Act in ques- 
tion; the consequences of many such acts, including the one in 


question, almost necessarily will endure after the actual cessa- 
tion of hostilities; it would be very unsatisfactory to have no 
authority capable of dealing with these consequences, of finish- 
ing the work begun; by maintaining a technical state of war, 
time could be gained’ for this purpose; if ever the greater in- 
cludes the less, the war power includes the power to dispense 
with that embarrassing technicality. 
4. Article IV, Section 4, of the Constitution provides: 


“The United States shall guarantee to every State in this Union a 
Republican Form of Government, and shall protect each of them 





95 At p. 57. 

96 At p.57. Mr. Finkelstein quotes only the words which immediately follow 
those given in the text: “A court cannot estimate the effects of a great war and 
pronounce their termination at a particular moment of time, and that its conse- 
quences are so far swallowed up that legislation addressed to its emergency had 
ceased to have purpose or operation with the cessation of the conflicts in the 
field.” 37 Harv. L. Rev. at 348. Probably both quotations ought to be given, but 
if either might be given by itself it is not Mr. Finkelstein’s. 

97 JU. S. Consr., Art. 1, §8, cl. 11; Art. 2, § 2, cl. 2. 
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against Invasion; and on Application of the Legislature, or of the 
Executive (when the Legislature cannot be convened) against 
domestic Violence.” 


The facts of Luther v. Borden*®® were these: the plaintiffs, 
citizens of Massachusetts, brought in the United States Circuit 
Court an action of trespass against the defendants, citizens of 
Rhode Island, for breaking into the plaintiffs’ house. The de- 
fendants justified as members of the Rhode Island soldiery act- 
ing in time of martial law to arrest the male plaintiff as a person 
aiding and abetting the insurrection. The defendants repre- 
sented the charter government of Rhode Island; the “ insurrec- 
tion” was the famous “ Dorr’s Rebellion.” Each side offered 
much evidence to attest the validity of its respective govern- 
ment. The circuit court admitted the defendants’ evidence, ex- 
cluded the plaintiffs’ evidence, and ruled that the defendants 
had justified according to their pleas. A verdict was had ac- 
cordingly. The case was carried to the Supreme Court, which 
affirmed the judgment of the circuit court upon the following 
grounds: the judges of the Rhode Island Supreme Court, act- 
ing under the later constitution of 1843, which all parties admit 
to be valid, have held that the charter government was the law- 
ful government during the period in contest; °° the well- 
settled rule in this Court is, that the courts of the United States 
adopt and follow the decisions of the state courts in matters 
which concern only the constitution and laws of the state; *°° 
and if this rule is not followed, how is the circuit court to de- 
cide which was the government? Upon the weight of evidence 
as to ratification, with a jury having the final say upon the issue 
of fact? *** Moreover, the Constitution, “as far as it has pro- 
vided for an emergency of this kind, and authorized the general 
government to interfere in the domestic concerns of a State, has 
treated the subject as political in its nature, and placed the 
power in the hands of that department” by means of “ the 
fourth section of the fourth article.”*°*? The power to decide 
what is the government in a state is a prerequisite to a decision 





98 » How. (U. S.) 1 (1849). 101 At pp. 41-42. 
% At pp. 30-40. 102 At p. 42. 
100 At p. 40. 
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of whether it is a republican government.*°* The admission into 
Congress of the representatives of a given government is an 
authoritative recognition binding on all branches of the Federal 
Government.’** So too, respecting the other guaranties under 
this provision: Congress has to determine upon the most proper 
means, and has provided for military action by the president 
upon application by the state government; *°° he must therefore 
decide which is the government for this purpose; if his decision 
is reviewable in the courts, the judicial action may be going on 
while this same far-reaching military enterprise is in operation, 
which is hardly thinkable and yet must be possible if the courts 
are ever going to pass upon the question; *°° in the present case, 
the President prepared for action at the instance of the charter 
government and his intervention has been as successful as if he 
had used his full power; “in the case of foreign nations, the 
government acknowledged by the President is always recognized 
in the courts of justice.” ?” 

The portion of the case which respects the guaranty of a re- 
publican form of government has been followed in several de- 
cisions..°* The part respecting the guaranty of protection 
against invasion and domestic violence had a precursor in 
Martin v. Mott.” 

5. Article I, Section 8, of the Constitution provides: 


“The Congress shall have Power [1.]' to lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common 
Defence and general Welfare of the United States... .” 


This does not confer, as was once argued, a full national police 
power,’’® but it is likely that it admits of largely uncontrolled 





103 At p. 42. 

104 At p. 42. Dorr’s government, however, never sent any senators or repre- 
sentatives to Congress. 

105 At p. 43. 

106 At p. 43. 

107 At p. 44. 

108 Pacific States Telephone Co. v. Oregon, 223 U. S. 118 (1912); Davis 
v. Hildebrant, 241 U. S. 565 (1916); Mountain Timber Co. v. Washington, 243 
U. S. 219 (1917). 

109 72 Wheat. (U. S.) 19 (1827). 

110 See Robert E. Cushman, “ The National Police Power,” 3 Munn. L. Rev. 
289, 293-295. 
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expenditure,’** at least for purposes which can reasonably be 
deemed within the very broad category of the “ general welfare.” 
The Act of Nov. 23, 1921, provided *” 


“briefly . . . for an initial appropriation and thereafter annual ap- 
propriations for a period of five years, to be apportioned among such 
of the several States as shall accept and comply with its provisions, for 
the purpose of codperating with them to reduce maternal and infant 
mortality and protect the health of mothers and infants. It creates a 
bureau to administer the act in codperation with state agencies, which 
are required to make such reports concerning their operations and ex- 
penditures as may be prescribed by the federal bureau. Whenever that 
bureau shall determine that funds have not been properly expended in 
respect of any State, payments may be withheld.” *** 


It provided solely for expenditure, creating an appropriate 
instrumentality for that purpose. It imposed no duties on 
any citizen except as, joined with the budget bill or other 
fiscal device taken for the purpose, it contemplated present 
or future taxation. It would be hard to say that it could 
not promote the general welfare; the possible bearing upon 
man power in time of future wars is one quite practical 
aspect. It therefore was probably an entirely valid measure. 
But two suits were brought to test it, one by the Commonwealth 
of Massachusetts and one by an individual taxpayer. Both 
cases were disposed of for want of jurisdiction.* The merits 
of the constitutional questions were not considered.*** The 
Commonwealth was held to present “no justiciable controversy 
either in its own behalf or as the representative of its citizens.” **° 
The taxpayer had “no such interest in the subject-matter, nor 
in any such injury inflicted or threatened, as will enable her to 
sue.” *** This latter proposition is rested upon the view that 
the interest of an individual taxpayer, merely as such, is too 
remote to sustain the equity jurisdiction, and that when that 





111 See Edward S. Corwin, “ The Spending Power of Congress — Apropos the 
Maternity Act,” 36 Harv. L. Rev. 548. 

112 C. 135; 42 Srat. aT L. 224. 

118 Mr. Justice Sutherland’s summary in Massachusetts v. Mellon, 262 U. S. 
447, 479 (1923). 

114 Massachusetts v. Mellon, 262 U. S. 447 (1923). 

115 At p. 480. 

116 At p. 480. 

117 At p. 480. 
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ground of equity disappears all that is left is a “ complaint that 
officials of the executive department of the government are exe- 
cuting and will execute an act of Congress asserted to. be uncon- 
stitutional; and this we are asked to prevent,” * which does 
not state any more than a moot question so far as this plaintiff 
is concerned. One may doubt the desirability of this branch of 
the decision; the case presented by the Commonwealth is, how- 
ever, the one which particularly calls for attention. As to that, 
the decision rests upon the following propositions: the state 
claims that its local powers are usurped and invaded; but (1) 
probably there is no invasion since an option is extended to each 
state, and (2) this is not a proceeding of judicial cognizance 
since not proprietary but only political rights are sought to be 
enforced; i.e., since the only contention (not merely as to the 
constitutionality of the law itself, but also as to the standing of 
the state to bring the suit) is that “Congress has usurped the 
reserved powers of the several states by the mere enactment of 
the statute.”**® In summary, “we are called upon to adjudi- 
cate, not rights of person or property, not rights of dominion 
over physical domain, not quasi-sovereign rights actually in- 
vaded or threatened, but abstract questions of political power, 
of sovereignty, of government.” **° Then the state claims that 
it may sue as the representative of its citizens; and the short 
answer is, that the citizens are interested here as citizens of the 
United States and as such the state does not represent them. 
The Federal Government is the parens patriae in this context. 
This sets out the whole substance of the opinion.’** Other cases 





118 At p. 488. 

119 At pp. 480-484. 

120 At pp. 484-485. 

121 Tt will be instructive to compare Mr. Finkelstein’s report of the case, 
with a view to the question of accuracy. He closes as follows: “ Consequently, 
it is arguable whether the actual decision of these two cases is of the first 
importance. What is significant is the fact that the court seized upon the 
standard of ‘political questions’ to avoid the necessity of deciding the con- 
stitutionality of a measure of Congress. When one takes into consideration the 
popularity of a law of this kind and also the fact that it would be difficult to 
reconcile the act in question with the probable attitude of the learned Justice 
towards ‘ due process of law,’ one can more easily apprehend the trend of the 
judicial psychology.” 37 Harv. L. Rev. at 361. This somewhat infelicitous “ ap- 
prehension ” calls for at least two comments: (1) The “ probable attitude ” of the 





A ee! eee) A ee i ie aie | ee 


POLITICAL QUESTIONS 325 


where the interest for which the plaintiff sought protection re- 
- lated fundamentally to political integrity are Cherokee Nation 
v. Georgia,” and Georgia v. Stanton.’** 

This is what the courts have actually done in these “ political 
question ” cases, and a résumé of the reasons given therefor. It 
remains to perceive certain diversities, and to ascertain the com- 
mon principle for which, despite these diversities, the decisions 
stand. It will first be noted that in form each of them has been 
a “case” or “controversy ” as those terms are used in the con- 
stitutional grant of judicial power.*** From this point on, the 
jurisdictional issues become rather varied. Three cases were 
originally brought in the state courts, and were taken up on writs 
of error,’”* the offending state laws being claimed to be incon- 
sistent with a republican form of government. As this was the 
sole point of federal law presented by Pacific States Telephone 
Co. v. Oregon,'** the writ was dismissed for want of jurisdiction. 
As the other two cases **’ involved also other constitutional ques- 
tions, those writs were retained and the judgments below 
affirmed. Three cases were brought as originals in the United 
States Supreme Court. In Cherokee Nation v. Georgia,’* a bill 


in equity was filed and a motion made for a subpoena and in- 
junction. The conclusion of the majority opinion is, “The mo- 
tion for an injunction is denied.” **® In Georgia v. Stanton, 





entire court and not merely of Mr. Justice Sutherland is to be reckoned with; 
(2) The relevancy of the Fifth Amendment is not quite perceptible. 

122 5 Pet. (U. S.) 1 (1831). 

123 6 Wall. (U. S.) 50 (1867). 

124 J, S. Consr., Art. 3, § 2, cl. 1: “ The judicial Power shall extend to all 
Cases, in Law and Equity, arising under this Constitution, the Laws of the United 
States, and Treaties made, or which shall be made, under their Authority; — to 
all Cases affecting Ambassadors, other public Ministers and Consuls;—to all 
Cases of admiralty and maritime Jurisdiction; — to Controversies to which the 
United States shall be a Party; —to Controversies between two or more States; 
— between a State and Citizens of another State; — between Citizens of different 
States, — between Citizens of the same State claiming Lands under Grants of 
different States, and between a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects.” 

125 Pacific States Telephone Co. v. Oregon, 223 U. S. 118 (1912); Davis v. 
Ohio, 241 U. S. 565 (1916); Mountain Timber Co. v. Washington, 243 U. S. 
219 (1917). 128 5 Pet. (U.S.) 1 (1831). 

126 Supra, note 125. 129 At p. 20. 

127 See note 125, supra. 130 6 Wall. (U. S.) 50 (1867). 
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a motion to dismiss the bill was granted. In Massachusetts v. 
Mellon, the entry is, “ Dismissed.” *** In the first of these - 
cases the jurisdictional defect was that the party plaintiff was 
not a foreign state within the meaning of Article III, Section 
2,'*° with a dictum that the subject-matter also was not within 
the Court’s jurisdiction. In the second and third cases this 
dictum became the ground of decision. In seven of the cases 
the suits were originally brought in the lower federal courts, 
and some one of the general grounds of federal jurisdiction was 
present in each."** In none of these cases was there any dismis- 
sal of the appellate process for want of jurisdiction, except in 
the instance of the procedurally improper certificate of division 
in Rachael Luther v. Borden.’** In all of them some issue upon 
which the rights of the parties depended was held settled by some 
action or non-action of the executive or legislative. Almost 
all were primarily issues of fact.** Each such issue was 
intrinsically capable of settlement by independent judicial 
investigation. 

This analysis shows the decisions falling into three classes: 
(1) those like Massachusetts v. Mellon where the primary ob- 
ject of the litigation was the enforcement of an alleged consti- 
tutional right which related not to person or property, even in 
a broad sense, but to political existence and integrity; (2) 
Pacific States Telephone Co. v. Oregon, where the litigation was 
to secure private rights but where the sole issue presented by 
the writ of error was similar or analogous in its nature to those 
involved in the preceding class of cases; (3) those where the 
litigation concerned private rights, but where a significant issue 
was of this other sort. In the first type of case the courts have 
no jurisdiction of the subject-matter at all. In the second type 





181 262 U. S. 447 (1923). 

132 At p. 489. 

133 See note 124, supra. 

184 Admiralty: Schooner Exchange v. M’Faddon, supra, p. 316; United States 
v. Palmer, supra, p. 317. Diversity of citizenship: Luther v. Borden, supra, p. 
321; and probably Kennett v. Chambers, supra, p. 317. Issues involved, under 
treaty or federal statute: Foster & Elam v. Neilson, supra, p. 318; Field v. Clark, 
supra, p. 314; Commercial Trust Co. v. Miller, supra, pp. 319-320. 

135 » How. (U. S.) 1, 47 (1840). 

186 See the discussion of the cases in the text, supra, pp. 314-325. 
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of case there is a lack of the jurisdictional element required for 
the technically separate case, the writ of error. In the third 
type of case there is jurisdiction of the cause for decision and 
for review, but not for determination of the particular issue, 
upon which the Court accepts instead the decision of the other 
branches of government. There is a little difficulty, however, in 
reconciling with cases of this third sort the disposal made of 
Pacific States Telephone Co. v. Oregon. It is perhaps possible 
to align that case with those which hold that when there is very 
clearly no merit in the contention of the plaintiff-in-error the 
proper practice is to dismiss the writ.*** But it is also possible 
to say that whether a republican form of government exists in a 
state is a different sort of issue from that, for example, of 
whether a given government is sovereign over a particular ter- 
ritory; and that, while the courts in a case involving the latter 
sort of issue will ascertain as best they may the legislative or 
executive decision thereon, and adjust the rights of the parties 
accordingly, they will in a case wherein is set up an issue of 
the former sort decline to consider it at all. This would be upon 
the theory that not merely is the decision of fact, whether a re- 
publican form of government exists, entrusted to the non- 
judicial branches, but that, assuming a settlement of this issue 
of fact, the enforcement of the guaranty by any means what- 
ever is also wholly and exclusively for the executive and 
legislative.**® 

When these variations have been noted, the basic similarities 
will be seen to remain unimpeached thereby. They are, though 
present in varying degrees in the different cases, as follows. 
(a) The fundamental powers and duties in question have dis- 
tinctly not been delegated to the courts by the Constitution, but 
rather to the other departments. (5) These fundamental powers 
and duties are of the sort ordinarily performed by what we 
understand as political rather than judicial action. The process 





137 See Parker v. McLain, 237 U. S. 469 (10915); Gasquet v. Lapeyre, 242 
U. S. 367 (1917). 

1388 In this event, the disposal of Luther v. Borden by affirmance of the 
judgment of the circuit court may be explained by the fact that the issue pre- 
sented was as to which was the government of Rhode Island, in the answering 
of which question the guaranty of a republican form of government was but one 
of several considerations. 
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of legislation is assertion, not decision; foreign affairs are con- 
ducted by negotiations, not by pleading and proof; political 
integrity is maintained by diplomacy or arms, not by injunctions. 
(c) From another aspect, these powers and duties relate, not 
to the ordinary matters of law which form the main bulk of 
controversy between private persons, not to the incidence of the 
police power upon the workaday world, but to the maintenance, 
furtherance, and functioning of government, to the exigencies 
of the state’s existence, external and internal. (d) In every in- 
stance where a question of fact is to be decided, it is one which 
the persons executing the power or performing the duty must 
decide as the very basis of their own not merely ministerial con- 
duct. (e) In those matters which relate to foreign affairs and 
to military action abroad and at home, the circumstances will 
often be such as to leave no chance to await the result of test 
litigation, while the consequences of the action may be so far- 
reaching that any uncertainty as to-its validity becomes intoler- 
able. (f) Other practical considerations come to the fore, which 
we cannot assume were not adverted to by the framers of the 
Constitution and which are indicated upon the face of that in- 
strument itself. Unity; certainty; respect and orderliness; 
efficiency; all are desiderata. 

In the interpretative process which through a noting of these 
characteristics reaches the actual results of the decisions, it is 
fairly apparent what part the views of the judges as to “ ex- 
pediency ” play. They must assume that the Constitution was 
intended to be a serviceable instrument, and to some extent 
read in their own views of serviceability where the instrument 
does not with unmistakable plainness indicate what notions of 
expediency it intends to further. There is more or less room 
for this reading-in process according as the constitutional indi- 
cations are less, or more, exact and logically inescapable. The 
contentions that in any of the cases discussed the courts have 
entertained detached considerations of expediency to any greater 
degree than this, or that they have not followed to the best of 
their ability the plain trend of the Constitution itself, are not 
tenable and find no support in the decisions.** 





189 Mr. Finkelstein, however, says: “ No matter in what terms the opinions 
of jurists have been couched, it is apparent that it is the fear of consequences or 
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Admitting some analogies, therefore, it is yet a far cry from 
these cases to those involving the constitutionality of “ social 
legislation.” We must assume that the Fifth Amendment was 
intended to be a real protection to the individual and not a 
solemn sham. The adoption of the Constitytion was obtained 
only by the promise of it and of its fellows in the Bill of Rights. 
And the Fourteenth Amendment was drawn in conscious simili- 
tude to the Fifth. They are a protection for minorities and do 
not require the individual to stand or fall by his ability to in- 
fluence the course of legislation. And in the way in which the 
need of this protection actually arises there seem to be no natural 
protectors but the courts. Takings of life, liberty, or property 
are usually committed by a few men upon a few of their 
fellow citizens, the former asserting the right to do so. These 
acts are cognizable in regular ways by the courts. The takers 
justify perhaps under a statute which categorically supports 
them, and which usually has nothing to do with the existence or 
integrity of government itself, but rather enforces some concep- 
tion of the duties of the private man to his neighbor. It con- 
flicts, we will assume unquestionably, with one of the amend- 
ments just referred to. It is a challenge to the constitutional 
protection. The court is instituted to give the remedies of pre- 
vention and compensation in appropriate cases. It enjoins the 
taking or calls upon the takers to make restitution. Contrast 
this protection with that afforded if the court blindly enforces 
the statute, saying to the victim, “ The conformity or noncon- 
formity of this item of legislation with the Constitution is a 
‘ political question.’”’ He turns to Congress or the president for 
relief and asks for the only things they have power to give him. 
Consider the possibilities: an executive order, enforced if need 
be by soldiery; a special enactment giving compensation out of 
the federal treasury; the unseating of senators and representa- 
tives, if the offending statute be that of a state; perhaps others. 
All these must promptly be denied him or else the business of 
government becomes complicated and cluttered almost beyond 
belief. And what authority is there for remitting him to this 





the lack of adequate data that has impelled the courts to refrain from entering 
upon the discussion of the merits of prickly issues.” 37 Harv. L. Rev. at 363. 
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state of affairs? Massachusetts v. Mellon is the only case deal- 
ing with anything like a police power regulation, and there the 
plaintiff commonwealth sought relief against the invasion of its 
public character, and the plaintiff taxpayer was held too re- 
motely affected to have a standing to complain. Commercial 
Trust Co. v. Miller has already been sufficiently distinguished. 
Nor does it make the cause the least bit different to speak of 
the particular statute as “social legislation.” Presumably all 
legislation is concerned with some aspect of the common good, 
based upon some philosophy of what that good is. The con- 
formity of the statute with the Constitution is a generically 
identical question in all cases. A policy has been formulated in 
the statute, and it may be conceded that this process is in 
essence the exercise of “ political wisdom,” and is “ political 
action” as well. Similarly, a policy has been formulated in the 
Constitution. It may be of the essence of “ political wisdom ” — 
in that sense in which all law is political wisdom —to perceive 
whether these policies are in conflict, and, when a conflict is 
found, to enforce in the given cause the superior law. It cer- 
tainly is not “ political action.” 

Of course this discussion assumes the existence of a state of 
order in which the mandates of courts are customarily obeyed, 
and of course if that state of order does not exist a wholly dif- 
ferent type of action must be had to restore it. It ought also to 
be said that the writer is not attempting to discuss the intrinsic 
desirability of the Fifth and Fourteenth Amendments themselves, 
nor their proper interpretation or scope.’*® They are there, and 





140 Into the formation of the conclusion that the Fifth and Fourteenth 
Amendments are guaranties of “ Freedom from arbitrary or wanton interference, 
and (2) protection against spoliation of property ”— argument of Mr. Frank- 
furter in Adkins v. Children’s Hospital, 261 U. S. 525, 531 (1923) — there may 
enter the thought that, as these amendments were intended to be enforced by 
the courts, and as it would be difficult for the judicial process to appraise the 
values involved in many items of legislation, therefore there was intended to be 
laid down by the amendments no restriction upon legislative activity broader 
than the quoted definition. But that is a matter to be considered in connection 
with the historical backgrounds of the amendments, etc., etc., in arriving at a 
proper construction of their terms. And when that construction is once arrived 
at, the courts cannot upon the basis of these “ political question ” cases decline 
to test the constitutionality of legislation by the measure which that construction, 
whatever it may be, lays down. 
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must be enforced to the full extent of their meaning, and Mr. 
Finkelstein in his search for “ an instrument adjustable with the 
flux of time, and malleable to the affairs of men,” has yet turned 
away from their texts, which are full of words of remarkable 
generality — “ life,” “liberty,” “ property,” and “ due process-of 
law’ —to ransack the armory of “political questions.” It 
would have been hard to go much farther afield. 

To summarize: Some questions are logically removed from 
the jurisdiction of courts, because the existence of the courts’ 
power assumes the hypothesis that these questions have been 
settled one way or the other. As to matters which are not of 
this sort, the line between judicial and political questions in a 
given constitutional situation is the line drawn by the constitu- 
tional delegation, and none other. The actual delegation as it 
has occurred has depended upon men’s current beliefs as to 
what ought to be delegated, upon their political and social 
theories and their notions of expediency. In some branches of 
the Constitution the delegation is so clear and precise that 
those theories and beliefs are now of significance only historically 
and in the discussion of proposed changes. In some branches 
the language is sufficiently plain, so that, viewed against the 
background of these contemporaneous ideas, there is no ques- 
tion of what was meant. In some instances there is enough 
uncertainty or generality so that not only past but present and 
to some extent prophetic theories and notions must enter into 
the interpretative process. We are dealing with cases of this 
third class, where the court’s jurisdiction or lack of jurisdiction 
of the whole case or of some subordinate issue therein is governed 
by provisions of not absolutely patent certainty. In many of 
these cases the courts in denying their own jurisdiction use the 
language of “ political questions.” When they do so they un- 
questionably mean to a considerable extent merely to describe 
the power as in fact delegated to the other branches of govern- 
ment. But they also use the term “ political ” argumentatively 
in deciding this issue of delegation. While to some extent they 
thus import their own notions of what ought to be delegated, a 
comparison of the cases shows that they have chiefly in mind 
that the power relates to a subject usually dealt with by politi- 
cal as contrasted with judicial methods, and is at one with, or 
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included in, matters unquestionably and unequivocally dele- 
gated to the executive and legislative departments. In none of 
the cases have the arguments needed to stray very far from the 
Constitution itself. The process is interpretative, and the 
decisions do not represent a formula for judicial dexterity in 
avoiding “ prickly issues.” They cannot be made to subserve 
the purposes of those who wish to bring the Constitution more 
into conformity with their own wishes by leaving its terms intact 
while by some convenient practice of judicial “ statesmanship ” 
gradually and completely displacing its substantive content. 
These conclusions do not set up any doctrine of “ judicial 
inevitability flowing from the Constitution.” They are con- 
sistent with the according of full recognition to the fact that 
many questions of constitutional law evoke not irrational dif- 
ferences of opinion even within the courts themselves. One can 
not defeat them by recalling that these differences of opinion re- 
flect in part different outlooks upon life, held by the justices 
themselves. There are numerous fields of constitutional law 
where decisions have to be reached with the aid of no more 
guidance from the immediate text of the document than was 
afforded the court in any of the cases discussed above. Com- 
pare the language of Mr. Justice Brown in Downes v. Bidwell: 


“The case also involves the broader question whether the revenue 
clauses of the Constitution extend of their own force to our newly 
acquired territories. The Constitution itself does not answer the 
question. Its solution must be found in the nature of the government 
created by that instrument, in the opinion of its contemporaries, in 
the practical construction put upon it by Congress and in the decisions 
of this court.” 


Here was a situation which certainly involved “ political wis- 
dom,” where a “ false step at this time might be fatal to the 
development of what Chief Justice Marshall called the Ameri- 
can Empire,” *** which divided the Court five to four upon the 
conclusion, and divided the majority of the Court into three 
groups as to the reasons for that conclusion. Yet it is sub- 
mitted that it was a question which the Court, and rightfully, 





141 182 U. S. 244, 249 (1901). 142 At p. 286. 
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had no idea of evading as a “ political question.” The truth of 
the matter is that all government and all law involve the exer- 
cise of political wisdom. The growth of the common law 
certainly participates as fully in that characteristic as does 
any executive act or statute or constitution. The division of 
powers is along lines by reason of acts to be done, not along 
lines of political wisdom and non-political wisdom. It would 
have been simple to set up a government in which the acts of 
the legislature could be questioned nowhere but at the polls or 
upon the field of arms. That was not done. A government 
was erected in which the courts still enunciate and develop 
the common-law subject to its alteration by legislative enact- 
ment; and in which in turn the legislature is restrained by cer- 
tain fundamentals of the Constitution, which are finally enforced 
by the courts. All these steps, lawmaking by the courts, law- 
making by the legislature, interpretation and enforcement of 
the constitutional limitations by the courts, and finally the 
making of the Constitution itself, are the various works of 
political wisdom. The courts must take their constitutionally 
delineated part. 


Melville Fuller Weston. 
Boston, Mass. 
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IS THE CRIME OF PIRACY OBSOLETE? 


I 


A FEW years ago it might have been surmised that in 

America at least a good deal of the old code in respect to 
piracy had passed from the law in reserve into the law in history. 
The important cases were nearly all one hundred years old or 
more. It was commonly supposed that the seas were policed ef- 
fectively. While Kidd, Bonnet, and Blackbeard were still 
familiar personages in chromatic fiction, there seemed no great 
likelihood that their trials would be revived as precedents in the 
more sober business of administering justice.’ 

There have been recent events, however, which challenge the 
assumption that the law of piracy is chiefly of historical signifi- 
cance. The country had hardly entered upon the new period of 
national prohibition when the rum ships descended upon its 
coasts. Some retailed liquor over the rail outside the three-mile 
limit. Others rushed it ashore as often as vigilance relaxed. 
The business was not, to put the matter mildly, an object of the 
law’s most solicitous protection; and it was rumored that enor- 
mous profits were being made. There sprang up, in consequence, 
to prey upon the rum ships, a new breed of buccaneers whose 
exploits have revived in memory the hardy pirates of old. 

Now the “ hi-jackers,” as these new buccaneers have been 
called, are robbers of an unusually daring sort. Their highway 
is the sea, their object plunder. They seize by violence or by 
putting in fear. As the event has proved, they take human life 
whenever it seems essential to the accomplishment of their pur- 
pose. While their operations are more restricted in scope than 
were those of the pirates of old, they are animated, it may be as- 
sumed, by much the same combination of cupidity and thirst for 
adventure. 





1 In an article on the law of piracy, published in 1874, Mr. A. T. Whatley 
remarked that at that time there seemed “ very little occasion for such a law.” 
“ Historical Sketch of the Law of Piracy,” 3 Law Mac. anp Rev. (3d Series), 536, 
618, 639. 
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Are those who engage in so-called “hi-jacking” upon the 
seas to be regarded as pirates? Would it be appropriate, for 
example, to indict for piracy those American citizens who re- 
cently boarded a Canadian rum ship lying twelve miles or more 
off the Massachusetts shore, shot the captain and cook, and 
made off with as much money as they found on board?” Deeds 
of violence are reported currently along either coast. Is the law 
of piracy applicable? District attorneys are said to have found 
the question more difficult than was anticipated. The Depart- 
ment of Justice has given the problem some attention, though to 
date there has been no satisfactory occasion for proceeding to a 
precedent. So it seems worth while, at a time when new circum- 
stances have aroused new interest in this neglected subject, to 
explore briefly the crime of piracy with particular reference to 
its place and significance in the law of the United States. 


II 










There is encountered, at the outset, one characteristic feature 
of the crime of piracy which makes it uniquely difficult as well 
as uniquely interesting. It has long been regarded as an inter- 
national crime as well as a crime by municipal law. As an inter- 
national crime it is within the jurisdiction of all maritime states 
wheresoever or by whomsoever committed. Since it is not always 























2 The J. M. Hankensen case. The incident occurred before the ratification 
of the recent treaty with Great Britain. It was first called to the author’s 
attention through the courtesy of M. R. Norcop, Esq., of the Department of 
Justice. For adequate reasons it has never reached the stage of a reported 
decision. 

2a Two such incidents have been reported recently, one an attack on a French 
ship off New York by a party of Americans under a Canadian leader, said to have 
matched in thrills “ the tales of the old Spanish Main,” and the other an attack 
on a liquor-laden vessel later found “ adrift and abandoned off the San Juan 
Islands, sixty miles north of Seattle, with blood-spattered decks and sides.” In 
connection with the latter incident four arrests were said to have been made at 
Seattle and one at Vancouver, B. C., and it was said that the Attorney General 
at Vancouver had retained special counsel to prosecute those under arrest. See 
The New York Times, Nov. 28, 1924, p. 1. 

It has also been reported that coast guard officials have asked the advice of the 
Department of Justice on the question of the possibility of dealing with the “ hi- 
jackers” as pirates. See The New York Sunday World, Dec. 21, 1924, p. 5. 
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easy to distinguish satisfactorily between piracy as an inter- 
national crime and piracy by municipal law, it is sometimes diffi- 
cult to know whether the jurisdiction is international or exclu- 
. Sively national. Piracy as an international crime, moreover, has 
been associated in times past with the activities of those bold 
adventurers who have taken the character of outlaws and plun- 
dered all commerce without discrimination. There has been a 
tendency to assume, in consequence, that only those are true 
international pirates and the subjects of universal jurisdiction 
who maraud as the enemies of all mankind.’ It is evident that 
there can be no certainty about the application of the law of 
piracy to modern marauders upon the sea until these questions 
have been satisfactorily resolved. 

By way of approach to these questions it will be well enough 
to begin with piracy jure gentium as it has been traditionally 
understood in English and American law. Characteristically it 
has been regarded as an offence of the open seas.* Its mode is 
that of the highwayman, namely, violence or intimidation.’ Its 
object is usually plunder.° While the definition is not all- 
inclusive, English and American courts have usually referred to 





3 See 1 Hypr, INTERNATIONAL Law, § 232. 

4 See 1 Hype, op. cit., § 231; 1 OPPENHEIM, INTERNATIONAL LAw, 3 ed., § 277. 

5 “The act of violence need not be consummated: a mere attempt, such as 
attacking or even chasing a vessel for the purpose of attack, by itself comprises 
piracy. On the other hand, it is doubtful whether persons cruising in armed 
vessels with the intention of committing piracies are liable to be treated as 
pirates before they have committed a single act of violence.” 1 OPPENHEIM, op. 
cit., § 276. 

It has been held that the captain’s fraudulent conversion of vessel or cargo 
entrusted to him is not piracy. The King v. Mason, 8 Mod. 74 (1723). See 
also the opinion of Attorney General Wirt, 2 Op. Atty. GEN. 19 (1825). 

6 “ The object of piracy is any public or private vessel, or the persons or 
the goods thereon, whilst on the open sea. In the regular case of piracy the 
pirate wants to make booty; it is the cargo of the attacked vessel which is the 
centre of his interest, and he might free the vessel and the crew after having 
appropriated the cargo. But he remains a pirate, whether he does so or whether 
he kilis the crew and appropriates the ship, or sinks her. On the other hand, 
the cargo need not be the object of his act of violence. If he stops a vessel 
and takes a rich passenger off with the. intention of keeping him for the pur- 
pose of a high ransom, his act is piracy: it is likewise piracy if he stops a vessel 
merely to kill a certain person only on board, although he may afterwards free 
vessel, crew, and cargo.” 1 OPPENHEIM, Op. cit., § 275. 

It has been held that kidnapped negroes who rose in, revolt, killed the captain, 


st OA -s~ BD OOCULTLPDhDhU rhOCOlUCUlhCUC 





IS THE CRIME OF PIRACY OBSOLETE? 337 


piracy by the law of nations as robbery committed upon the 
high seas. 

Charging the jury of an Admiralty Sessions in 1668, Sir 
Leoline Jenkins said: 


“ That which is called robbing upon the highway, the same being 
done upon the water, is called piracy: Now robbery, as ’tis distinguished 
from thieving or larceny, implies not only the actual taking away of 
my goods, while I am, as we say, in peace, but also the putting me 
in fear, by taking them away by force and arms out of my hands, or 
in my sight and presence; when this is done upon the sea, without a 
lawful commission of war or reprisals, it is downright piracy.” * 


Sir Charles Hedges charged the grand jury in Dawson’s Trial® 
at the Old Bailey in 1696 that “piracy is only a sea-term for 
robbery, piracy being a robbery committed within the jurisdic- 
tion of the Admiralty.” In Bonnet’s Trial® at Charlestown, 
in 1718, Judge Nicholas Trott declared that “piracy is a robbery 
committed upon the sea, and a pirate is a sea thief.” In United 
States v. Smith,° decided by the United States Supreme Court 
in 1820, Mr. Justice Story remarked that 


“whether we advert to writers on the common law, or the maritime 
law, or the law of nations, we shall find that they universally treat 
of piracy as an offense against the law of nations, and that its true 
definition by that law is robbery upon the sea.” 





and took possession of the ship on which they were being transported between 
Cuban ports were not pirates. United States v. The Schooner Amistad, 15 Pet. 
(U. S.) 518, 503 (1841). But cf. Attorney-General of Hong Kong v. Kwok-a- 
Sing, L. R. 5 P. C. 179 (1873), discussed infra, p. 354. 

7 1 Wynne, Lire or JENKINS, Ixxxvi. 

8 13 How. St. Tr. 451, 454 (1606). 

9 15 How. St. Tr. 1231, 1234 (1718). 

10 5 Wheat. (U. S.) 153, 162 (1820). See the note in which are assembled 
numerous definitions from writers on the civil law, the maritime law, the com- 
mon law, and the law of nations, all in substantial accord with the definition 
adopted by Mr. Justice Story. 5 Wheat. (U. S.) at 163-180. See Davison v. 
Seal-skins, 2 Paine, 324, 333 (2d Circ., 1833) ; United States v. Baker, 5 Blatchf. 
6, 11-12 (2d Circ., 1861); Dole v. New England Mutual Marine Insurance Co., 
2 Cliff. 394, 415-419 (1st Circ., 1864); The Ambrose Light, 25 Fed. 408, 416 
(S. D. N. Y., 1885). See also East P. C., c. 17, § 3; Mottoy, De Jure Maritimo, 
6 ed., Book I, c. 4, $1; 2 Wooppgson, Lecrures, 422; 1 Kent ComM. 171; 1 
RussEtL, Crimes, 9th Am. from 4th Eng. ed., 142. 
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Since piracy jure gentium is a kind of robbery, pirates acquire 
no rights in the plunder taken and in general transfer no rights 
to those who purchase from them. A piratis et latronibus capta 
dominium non mutant is the familiar maxim.** As regards pun- 
ishment, the traditional penalty was death. There is no rule 
obliging nations to exact the supreme penalty, however, and at 
the present day the municipal laws of some states prescribe a less 
rigorous punishment.** 

Pirates are usually robbers, and of all robbers they are 
peculiarly obnoxious because they maraud upon the open seas, 
the great highway of all maritime nations. So heinous is the of- 
fence considered, so difficult are such offenders to apprehend, and 
so universal is the interest in their prompt arrest and punish- 
ment, that they have long been regarded as outlaws and the 
enemies of all mankind. They are international criminals. It 
follows that they may be arrested by the authorized agents of any 
state and taken in for trial anywhere. The jurisdiction is 
universal. 

Thus the famous Captain Kidd, who was sent out originally to 
exterminate pirates in the eastern seas, was commissioned to ar- 
rest pirates “being either our own subjects, or of any other 
nations associated with them.” ** Sir Charles Hedges charged 
the grand jury in Dawson’s Trial that 


“ The king of England hath not only an empire and sovereignty over 
the British seas, but also an undoubted jurisdiction and power, in 
concurrency with other princes and states, for the punishment of all 
piracies and robberies at sea, in the most remote parts of the world; 
so that if any person whatsoever, native or foreigner, Christian or 
Infidel, Turk or Pagan, with whose country we have no war, with 
whom we hold trade and correspondence, and are in amity, shall be 
robbed or spoiled in the Narrow Seas, the Mediterranean, Atlantic, 
Southern, or any other seas, or the branches thereof, either on this 





11 See Bonnet’s Trial, 15 How. St. Tr. 1231, 1236 (1718). See ByNKERSHOEK, 
QuaEsTIONUM Juris Pustict, Lib. I, c. 17; 2 WooppEson, LECTURES, 429; 1 KENT 
Comm. 172. 

12 Imprisonment for life has been substituted for the death penalty in the 
United States. See Act of 1897; 29 Stat. at L. 487. Transportation or im- 
prisonment has been substituted in Great Britain, except in case of piracy ag- 
gravated by assault. See 7 Wm. IV. & 1 Vicr., c. 88; 5 & 6 VicT., ¢. 28, § 16. 

18 Kidd’s Trial, 14 How. St. Tr. 123, 172 (1701). 
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or the other side of the line, it is piracy within the limits of your 
enquiry, and the cognizance of this court.” ** 


Other maritime nations have asserted a jurisdiction equally com- 
prehensive. 


Ill 


It may be said, therefore, that English and American courts 
have conceived of piracy by the law of nations as comprehending 
typically the case of robbery, and occasionally, if the definition 
is to be inclusive, the case of other unauthorized acts of violence 
against persons or property, committed upon the open seas. The 
jurisdiction to arrest and punish has been regarded as universal. 

Piracy by municipal law, on the other hand, comprehends as 
much or as little as the law-making authority of the particular 
state may choose to make it, and pirates by municipal law are 
offenders only against the law of the state concerned. Jurisdic- 
tion to arrest and punish must be confined to the particular state, 
and depends either upon the allegiance of the offender or the 
locality of the offence as well as upon the nature of the offence 
committed. It is evident that the same acts may constitute 
piracy by the law of nations and by municipal law and that there 
is possibility of confusion between the two.” 





14 13 How. St. Tr. at 455. See Bonnet’s Trial, 15 How. St. Tr. 1231, 1234 
(1718); The Marianna Flora, 3 Mason, 116, 120-121 (1st Circ., 1822), aff’d in 
11 Wheat. (U. S.) 1, 40 (1826); Dole v. New England Mutual Marine Insurance 
Co., 2 Cliff. 394, 417, 418-419 (1st Circ., 1864). See also Motxoy, oP. cit., Book I, 
c. 4, § 1; 1 Kent Comm. 172; 1 OppeENHEIM, Op. cit., § 278. 

15 See 1 Hype, op. cit., § 231; 1 OPPENHEIM, op. cit., § 280. “ The legislative 
authority of a state may doubtless enlarge the definition of the crime of piracy, 
but the state must confine the operation of the new definition to its own citizens 
and to foreigners on its own vessels.” Clifford, J., in Dole v. New England Mutual 
Marine Insurance Co., 2 Cliff. 394, 417 (1st Circ., 1864). 

Similarly, acts not piratical by the law of nations may be declared piracy by 
treaty. In the opinion just quoted, Mr. Justice Clifford said: “ Two states also 
may agree by treaty to regard as piracy a particular crime which is not so defined 
in the international code, and the stipulation will be obligatory upon the con- 
tracting parties. The effect of such a treaty is in general to give to both the 
contracting parties jurisdiction over that offence for the trial and punishment of 
such of the citizens of the two countries as commit the offence, but the opera- 
tion of such a treaty has no bearing on other nations.” 2 Cliff. at 417. See The 
Bello Corrunes, 6 Wheat. (U. S.) 152, 171 (1821). See Fep. Crm. Cone, § 305, 
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There seems to be little that is indicative of such confusion in 
the English law prior to American independence. Until the 
middle of the fourteenth century, it is said, piracy by the law of 
nations was punished in England at common law as petit treason 
if committed by a subject and as felony if committed by a 
foreigner.’® Certainly it was not punished with satisfactory ef- 
fect. At the middle of the century it was omitted from a statu- 
tory enumeration of the offences constituting treason; *’ and 
only a few years later, with the first investiture of the Admiral 
with maritime jurisdiction, it became an offence cognizable in 
admiralty.** In his excellent introduction to Select Pleas in the 
Court of Admiralty, Mr. Reginald G. Marsden has pointed 
out that it was chiefly because of the difficulties experienced in 
dealing with pirates that the court of the Lord High Admiral was 
first created.”” From 1361 until 1536, it was the usual course to 
try cases of piracy, both civil and criminal, in the Admiral’s 
court.” 

The admiralty jurisdiction of piracy cases on the criminal side 
was handicapped by the civil law rule that a death sentence could 
not be pronounced without either a confession or direct proof by 
eye-witnesses,” and possibly by common-law jealousy as well. 





35 Srat. aT L. 1088, 1147. See also Art. 3 of the Treaty of Feb. 6, 1922, between 
the United States, Great Britain, France, Italy, and Japan, relative to the use in 
war of submarines and noxious gases. 3 TREATIES BETWEEN THE UNITED STATES 
AND OTHER POWERS, 1910-1923, p. 3118. 

16 Coxe, Inst. III., c. 49; Hawk. P. C., Book I, c. 37, $$ 1, 2. The present 
writer has not verified the accuracy of this statement. See Marsden’s introduction 
to “ Select Pleas in the Court of Admiralty,” 6 Setpen Soc., xli. 

17 See 25 Epw. III., “ Declaration what offences shall be adjudged treason,” 
in 1 Hate P. C., c. 12. 

18 See MARSDEN, OP. cit., 6 SELDEN Soc., xlii, xlv. 

19 6 SELDEN Soc., i. 

20 At pp. xiv et seg. See E. S. Roscoe, “ Mediaeval Piracy and the Lords 
High Admiral of England,” 24 Law Mac. anp Rev. (4th Series), 144. 

21 See MARSDEN, op. cit., 6 SELDEN Soc., xlv. 

22 “Where traytors, pirates, thieves, robbers, murderers and confederates upon 
the sea, many times escaped unpunished, because the trial of their offences hath 
heretofore been ordered, judged and determined before the admiral, or his lieu- 
tenant or commissary, after the course of the civil laws, the nature whereof is, 
that before any judgement of death can be given against the offenders, either they 
must plainly confess their offences (which they will never do without torture or 
pains) or else their offences be so plainly and directly proved by witness indif- 
ferent, such as saw their offences committed, which cannot be gotten but by 
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In 1536 it was provided by statute ** that piracies should be tried 
thereafter pursuant to royal commission directed to the Admiral 
or his deputy and to three or four other substantial persons 
designated by the Lord Chancellor. The trials were to be con- 
ducted “after the common course of the laws of this realm.” 
Among the commissioners it became the practice to include some 
of the common-law judges; and by courts of admiralty thus con- 
stituted the offence of piracy was thereafter tried. The tribunal 
was an innovation and the procedure may have been somewhat 
improved, but the nature of the offence remained unchanged.** 

There were some famous trials at the Old Bailey under the 
Statute of Henry VIII.” Eventually the difficulties experienced 
in bringing pirates from remote places to England for trial led 
to further legislation authorizing trials at sea or in the colonies.** 
The tribunals thus authorized were to be constituted pursuant 
to royal commission and the trials were to be conducted “ accord- 





chance at few times, because such offenders commit their offences upon the sea, 
and at many times murder and kill such persons being in the ship or boat where 
they commit their offences, which should witness against them in that behalf; 
and also such as should bear witness be commonly mariners and shipmen, which, 
because of their often voyages and passages in the seas, depart without long 
tarrying and protraction-of time, to the great costs and charges as well of the 
King’s highness, as such as would pursue such offenders: for reformation whereof, 
be it enacted... .” 28 Hen. VIII., c. 15, Preamble. 

23 28 Hen. VIII., c. 15, $1. 

24 “But the 28 Hen. 8 merely altered the mode of trial in the Admiralty 
Court; and its jurisdiction still continues to rest on the same foundations as it 
did before that Act. It is regulated by the civil law, et per consuetudines marinas 
grounded on the law of nations, which may possibly give to that Court a juris- 
diction that our common law has not.” 1 RussELL, Crimes, 9th Am. from 4th 
Eng. ed., 156. See Bonnet’s Trial, 15 How. St. Tr. 1231, 1236 (1718). And see 
Coxe, Inst. III., c. 49; Hawk. P. C., Book I, c. 37, § 6; Mottoy, op. cit., Book I, 
c. 4, §25. Thus accessories to piracy, not being named in the statute, remained 
until 1700 cognizable by the civil law if the offence were committed within ad- 
miralty jurisdiction, and by no law if the offence were committed on land. In 
1700 another statute made them cognizable according to 28 Hen. VIII., c. 15, the 
same as principals. 11 & 12 Wm. IIl., c. 7, §10. See Hawk. P. C., Book I, 
Cc. 37, § 7. 

25 See Dawson’s Trial, 13 How. St. Tr. 451 (1696); Kidd’s Trial, 14 How. St. 
Tr. 123 (1701). 

26 See 11 & 12 Wo. III., c. 7, enacted originally to be in force for seven years, 
but made perpetual by 6 Geo. I., c. 19, § 3. See Quelch’s Trial, 14 How. St. Tr. 
1067, 1074 (1704). ; See also 4 Geo. I., c. 11, §7; and 8 Geo. L., c. 24, made 
perpetual by 2 Geo. II., c. 28, § 7. 
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ing to the civil law, and the methods and rules of the ad- 
miralty.”*" So it came about that Captain John Quelch was 
tried and convicted at Boston*® and Major Stede Bonnet at 
Charlestown.” 


IV 


In America the development of the law of piracy took a new 
turn with the achievement of independence and the adoption of 
the Federal Constitution. The Constitution delegated power to 
Congress 


“To define and punish piracies and felonies committed on the high 
seas, and offences against the law of nations.” *° 


It was apparently contemplated that the federal courts would 
exercise jurisdiction to punish piracies and that reference to the 
law of nations would sufficiently define the offence." The 
framers of the Constitution and of the first Judiciary Act would 
probably have been surprised had they been told that the federal 
law of crimes in the United States was to be wholly statutory and 
that even an offence as ancient and abhorrent as piracy could be 
a federal offence only as made so by act of Congress.** So the 
event proved, however.** 

Had Congress anticipated the event, it seems unlikely that 
the first legislation in respect to piracy would have been so art- 





27 11 & 12 Wn. IIl., c. 7, § 4. 

28 Quelch’s Trial, 14 How. St. Tr. 1067 (1704). 

29 Bonnet’s Trial, 15 How. St. Tr. 1231 (1718). 

80 Art. I, $8, cl. 10. 

31 Madison, writing in THe Fepreraist, No. 42, said: “ The provision of the 
federal articles on the subject of piracies and felonies, extends no farther than 
to the establishment of courts for the trial of these offences. The definition of 
piracies might, perhaps, without inconveniency, be left to the law of nations; 
though a legislative definition of them is found in most municipal codes. A 
definition of felonies on the high seas, is evidently requisite.” 

32 There is evidence indicating that the Federal Judiciary Act of 1789 was 
intended to invest United States district and circuit courts with jurisdiction over 
common-law crimes. See Charles Warren, “New Light on the History of the 
Federal Judiciary Act of 1789,” 37 Harv. L. Rev. 49, 51, 73, 77. 

88 It was early settled that the United States courts have no common-law 
jurisdiction in criminal cases. United States v. Hudson, 7 Cranch (U. S.) 32 
(1812) ; United States v. Coolidge, 1 Wheat. (U. S.) 415 (1816) ; United States v. 
Britton, 108 U. S. 199 (1883). 
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lessly drafted as to leave piracy jure gentium and piracy by 
municipal law in the utmost confusion. Five sections in the 
Federal Crimes Act of 1790 were devoted to the subject. One 
dealt particularly with attacks by citizens of the United States 
upon the United States or its citizens on the high seas; another 
with accessories before the fact of “ any murder or robbery, or 
other piracy aforesaid, upon the seas ”’; still another with acces- 
sories after the fact of “any murder, felony, robbery, or other 
piracy whatsoever aforesaid”; and a fourth with manslaughter 
at sea, conspiring, confederating, or trading with pirates, pro- 
voking mutiny, and so forth.** 

The principal provisions with respect to piracy were incor- 
porated in Section 8. And what a jumble this section contained! 
Three classes of offenders were enumerated: first, “any person 
or persons” committing upon the sea outside the jurisdiction of 
any state either murder, robbery, or any other offence which if 
committed within the body of a county would be punishable 
with death by the laws of the United States; second, “any 
captain or mariner” piratically and feloniously running away 
with his ship, or with goods worth as much as fifty dollars, or 


voluntarily surrendering his ship to pirates; and third, “ any sea- 
man” laying violent hands upon his commander, to prevent him 
from fighting in defence of ship or cargo, or inciting revolt on 
the ship. All three classes of offenders were denounced as 
pirates and felons who should suffer death.** 





84 Act of April 30, 1790, §§ 9, 10, 11, 12; 1 Strat. aT L. 112, 114-115. 

85 The text of § 8 is as follows: “ That if any person or persons shall commit 
upon the high seas, or in any river, haven, basin or bay, out of the jurisdiction 
of any particular state, murder or robbery, or any other offence which if com- 
mitted within the body of a county, would by the laws of the United States be: 
punishable with death; or if any captain or mariner of any ship or other vessel, 
shall piratically and feloniously run away with such ship or vessel, or any goods 
or merchandise to the value of fifty dollars, or yield up such ship or vessel volun- 
tarily to any pirate; or if any seaman shall lay violent hands upon his com- 
mander, thereby to hinder and prevent his fighting in defence of his ship or goods 
committed to his trust, or shall make a revolt in the ship; every such offender 
shall be deemed, taken and adjudged to be a pirate and felon, and being. thereof 
convicted, shall suffer death; and the trial of crimes committed on the high seas, 
or in any place out of the jurisdiction of any particular state, shall be in the 
district where the offender is apprehended, or into which he may first be brought.” 
1 Strat. at L. 113, 114. 

“Tt is obvious that the penman who drafted the section under consideration, 
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Confusion in the application of such a statute was a foregone 
consequence. In so far as it might be thought to provide for 
the punishment of pirates jure gentium, it was applicable to the 
nationals of all countries for acts committed on the ships of any 
flag. In so far as it made certain acts piratical by the law 
peculiar to the United States, it could be applicable only to 
American nationals or on American ships. But who could tell 
from the text where one left off and the other began? The prob- 
lem was not likely to be serious so long as the cases presented 
only offences committed on American vessels.** Eventually, 
however, more troublesome questions were bound to come before 
the courts. 

The first case to reach the Supreme Court was United States v. 
Palmer,*" decided in 1818. Palmer and Wilson, mariners, late of 
Boston, and Callaghan, mariner, late of Newburyport, were 
indicted for piracy under Section 8 of the Act of 1790 in the 
Circuit Court for the Massachusetts district. The court consisted 
of Justices Story and Davis. These judges being of different 
opinions, no fewer than eleven questions were certified to the 
Supreme Court. The transcript stated no case, and it is im- 
possible to ascertain from the record just what the facts were. 
The indictment suggested, however, and contemporary reports 
confirm, that the prisoners were American citizens and that the 
offence was robbery committed upon a Spanish vessel on the 
high seas.** The Supreme Court gave inter alia an opinion upon 
the meaning of Section 8 as follows: 


“that the crime of robbery, committed by a person on the high seas, 
on board of any ship or vessel belonging exclusively to subjects of a 





acted from an indistinct view of the divisions of his subject. He has blended all 
crimes punishable under the admiralty jurisdiction in the general term of piracy.” 
Johnson, J., in United States v. Pirates, 5 Wheat. (U. S.) 184, 196 (1820). 

36 See United States v. Tully, 1 Gall. 247 (1st Circ., 1812); United States v. 
Ross, 1 Gall. 624 (1st Circ., 1813). Cf. United States v. M’Gill, 4 Dall. (U. S.) 
426 (1806); United States v. Bevans, 3 Wheat. (U. S.) 336 (1818). See 16 
Green Bac 172. See also United States v. Jones, 3 Wash. C. C. 209 (3rd Circ, 
1813); United States v. Jones, 3 Wash. C. C. 228 (3rd Circ., 1814). 

37 3 Wheat. (U. S.) 610 (1818). 

88 The facts in United States v. Palmer are stated as follows in the report of 
United States v. Chapels, 2 Wheeler’s Crim. Cas. 205, 206 (Circ. D. Va., 1819): 
“ Palmer and others, citizens of the United States, had gone upon the high seas, 
entered and robbed the Industria Raffaeli, a Spanish ship, of various articles.” 
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foreign state, on persons within a vessel belonging also exclusively to 
subjects of a foreign state, is not piracy within the true intent and 
meaning of the act.” *® 


From this opinion it was only natural to infer that the Supreme 
Court regarded Section 8 as exclusively a statutory definition of 
piracy by the municipal law of the United States, not including 
provisions for the trial and punishment in United States courts 
of pirates by the law of nations.*° 

Thus interpreted, however, the decision in United States v. 
Palmer would have limited much the scope and efficacy of this 
section. The decision was not well received. That it left the 
law with respect to piracy more restricted than it had been sup- 
posed to be was made evident when Congress promptly enacted 
a new statute, the Act of March 3, 1819, to supply the omission 
which the Supreme Court had discovered.** Section 5 of the 
Act of 1819, enacted to be in force until the end of the next 
session of Congress, provided as follows: 


“That if any person or persons whatsoever, shall, on the high seas, 
commit the crime of piracy, as defined by the law of nations, and 
such offender or offenders, shall afterwards be brought into or found 
in the United States, every such offender or offenders shall, upon con- 
viction thereof, before the circuit court of the United States for the 





39 3 Wheat. (U. S.) at 643. See United States v. Howard, 3. Wash. C. C. 
340, 344, 345 (3rd Circ., 1818) ; United States v. Klintock, 5 Wheat. (U. S.) 144, 
151 (1820). 

40 Kent says: “In the case of the United States v. Palmer, it was held, that 
the act of Congress of 1790 was intended to punish offences against the United 
States, and not offences against the human race; and that the crime of robbery, 
committed by a person who was not a citizen of the United States, on the high 
seas, on board of a ship belonging exclusively to subjects of a foreign state, was 
not piracy under the act, and was not punishable in the courts of the United 
States. The offence, in such a case, must, therefore, be left to be punished by the 
nation under whose flag the vessel sailed, and within whose particular jurisdiction 
all on board the vessel were.” 1 Kent Comm. 174. It is believed that Kent was 
mistaken in referring to the case as robbery “ by a person who was not a citizen 
of the United States.” See supra, note 38. 

41 See the report of United States v. Chapels, 2 Wheeler’s Crim. Cas. 205, 
207 (Circ. D. Va., 1819) ; the remark of Winder, counsel, arguing in United States 
v. Klintock, 5 Wheat. (U. S.) 144, 149 (1820); United States v. Kessler, Fed. 
Cas. No. 15,528, pp. 766, 772 (3rd Circ., 1829). See also 2 WARREN, SUPREME 
Court iv Untrep Srates History, 38. 





346 ; HARVARD LAW REVIEW 


district into which he or they may be brought, or in which he or they 
shall be found, be punished with death.” ** 


It may be suspected that the Supreme Court was not insensible 
to criticism of its decision in United States v. Palmer and to 
the prompt action of Congress in meeting that decision’s challenge 
by incorporating Section 5 in the Act of 1819. In any event, in 
the leading case of United States v. Smith,’ decided in 1820, 
the Supreme Court held that Section 5 was a constitutional ex- 
ercise of the power of Congress to define and punish piracies, and 
that piracy in the law of nations was robbery upon the sea.“ 
And in a notable group of cases, decided in the same year, the 
Court did much to mitigate the effect of the Palmer case and to 
reinject significance into Section 8 of the Act of 1790. 

Of the cases constituting this notable group, United States v. 
Klintock * was the first and most important. The case began in 
an indictment for piracy of a citizen of the United States who 
had sailed as first lieutenant on a vessel owned without the 
United States and commissioned by one styling himself Brigadier 
of the Mexican Republic and Generalissimo of the Floridas. The 
prisoner was found guilty of seizing a Danish vessel on the high 
seas. On motion for arrest of judgment, the judges were divided 
and questions were certified to the Supreme Court. The Supreme 
Court was of opinion that the commission did not exempt the 
prisoner from the charge of piracy, that the acts charged were 
piratical acts, that the prisoner was punishable under Section 8 
of the Act of 1790, and that Section 8 extended to “all persons 
on board all vessels which throw off their national character by 
cruizing piratically and committing piracy on other vessels.” “° 
Chief Justice Marshall said: 





42 3 Srav. aT L. 510, 513, 514. 

43 5 Wheat. (U.S.) 153 (1820). See the same case in the circuit court, United 
States v. Chapels, Fed. Cas. No. 14,782 (D. Va., 1819). 

44 In United States v. Pirates, 5 Wheat. (U. S.) 184, 204 (1820), decided in 
the same year, the Supreme Court reiterated that “the sth section of the act 
of the 3d of March, 1810, furnishes a sufficient definition of piracy, and that it is 
defined ‘robbery on the seas.’ ” 

On probable cause for seizure under the Act of 1819, see The Marianna Flora, 
1r Wheat. (U. S.) 1 (1826); The Palmyra, 12 Wheat. (U. S.) 1 (1827). 

45 5 Wheat. (U. S.) 144 (1820). 

46 5 Wheat. (U. S.) at 153. 
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“ Upon the most deliberate reconsideration of that subject, the Court 
is satisfied, that general piracy, or murder, or robbery, committed in 
the places described in the 8th section, by persons on board of a 
vessel not at the time belonging to.the subjects of any foreign power, 
but in possession of a crew acting in defiance of all law, and acknowl- 
edging obedience to no government whatever, is within the true mean- 
ing of this act, and is punishable in the Courts of the United States. 
Persons of this description are proper objects of the penal code of all 
nations; and we think that the general words of the act of Congress 
applying to all persons whatsoever, though they ought not to be so 
construed as to extend to persons under the acknowledged authority of 
a foreign State, ought to be so construed as to comprehend those who 
acknowledge the authority of no State. Those general terms ought 
not to be applied to offences committed against the particular 
sovereignty of a foreign power; but we think they ought to be ap- 
plied to offences committed against all nations, including the United 
States, by persons who by common consent are equally amenable to 
the laws of all nations.” *7 


At the same time that United States v. Klintock was decided, 
the Supreme Court had before it several other cases arising on in- 


dictments for piratical acts under Section 8 of the Act of 1790. 
These cases are reported together as United States v. Pirates.* 
In one case, United States v. Bowers and Mathews, the Supreme 
Court held again, following United States v. Klintock, that Sec- 
tion 8 extended to piracy committed on one foreign vessel by the 
crew of another foreign vessel which had “ assumed the char- 
acter of pirates, whereby they lost all claim to national character 
or protection.” *° In another case, United States v. Furlong, the 
prisoner was a British subject indicted for the piratical murder 
of another British subject on a British ship. His own ship was 
a United States vessel which had been stolen by captain and 
crew. He was found guilty. A motion was made in arrest of 
judgment because, among other reasons, he had not been 
charged as a citizen of the United States and because the act 
had not been charged as committed on a United States. vessel. 





47 5 Wheat. (U. S.) at 152. See the remark of Johnson, J., in United States 
v. Pirates, 5 Wheat. (U. S.) 184, 192-193 (1820). And see 1 Kent Comm. 175. 

48 5 Wheat. (U. S.) 184 (1820). 

49 5 Wheat. (U. S.) at 205. 
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The judges of the Circuit Court being divided in opinion, the 
record was certified to the Supreme Court. The Supreme Court 
held that the indictment need not charge the prisoner as a 
citizen of the United States nor the crime as having been com- 
mitted on board a United States vessel. It was enough to 
charge it as having been committed from on board a United 
States vessel by a mariner sailing on board a United States 
vessel.”° 

It thus appears that the first class of offenders enumerated 
in Section 8 of the Act of 1790, described as “any person or 
persons ” committing murder, robbery, or other capital offence 
upon the high seas, might include (1) persons committing the 
forbidden acts on or from vessels of the United States, (2) 
persons committing the forbidden acts on or from piratical 
vessels, and (3) persons assuming the character of pirates and 
committing the forbidden acts on or from any vessels whatso- 
ever. Section 8 did extend after all, therefore, to piracies jure 
gentium, but only to those piracies jure gentium, it seems, in 
which an intention of universal hostility was manifested by an 
assumption of the familiar piratical character. 

The subsequent history of legislation in the United States 
with respect to the crime of piracy is of considerable interest 
and importance. Section 5 of the Act of 1819, as already 
indicated, had been enacted to be in force only until the end 
of the next session of Congress.’ Before the session expired, 
Congress passed another statute, the Act of May 15, 1820, con- 
tinuing in force the earlier statute in part and making further 
provisions for punishing piracy.’ With respect to Section 5 of 
the Act of 1819, the new law provided that it should be “ con- 
tinued in force ” without limitation as to time “as to all crimes 
made punishable by the same, and heretofore committed.” 
The provision was phrased in terms of continuation, but the 
effect was to let Section 5 expire. In lieu of Section 5, the Act 





50 ¢ Wheat. (U. S.) at 203. See United States v. Holmes, 5 Wheat. (U. S.) 
412 (1820). See also Report oF CoMMIssION To ReEvisE CRIMINAL LAws OF 
Untrep States, 57th Cong., 1st Sess., Sen. Doc. No. 68, Pt. 2, pp. xxv-xxvii; I 
Kent Comm. 175; 2 Moore, INTERNATIONAL Law Dicest, § 311. 

51 § 6; 3 Srat. aT L. 510, 514. 

52 3 Srat. aT L. 600, 88 § 2, 
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of 1820 provided in Section 3 that robbery upon the high seas 
or within the ebb and flow of the tide should be piracy punish- 
able with death.°* Congress had probably intended to supersede 
Section 8 of the Act of 1790 by Section 5 of the Act of 1819; 
and clearly the latter enactment was intended to be replaced by 
Section 3 of the Act of 1820. Nevertheless, each of these three 
sections was reénacted, with minor textual revisions, in the Re- 
vised Statutes of 1874.°° Indeed, the entire substantive con- 
tent of the early statutes with respect to piracy reappeared in 
the Revised Statutes.°° Revision and rearrangement accom- 
plished minor improvements, but otherwise all the old ambigui- 
ties were carefully preserved. 

More radical changes were made in the Federal Criminal 
Code of 1909. That part of Section 8 of the Act of 1790 which 
had been the source of so much confusion in the early period 
was finally repealed. Instead of ambiguously denouncing mur- 
der, robbery, or other piracies upon the seas, in terms which 





54 The text of §3 is as follows: “That, if any person shall, upon the high 
seas, or in any open roadstead, or in any haven, basin, or bay, or in any river 
where the sea ebbs and flows, commit the crime of robbery, in or upon any 
ship or vessel, or upon any of the ship’s company of any ship or vessel, or the 
lading thereof, such person shall be adjudged to be a pirate: and, being thereof 
convicted before the circuit court of the United States for the district into which 
he shall be brought, or in which he shall be found, shall suffer death. And if 
any person engaged in any piratical cruise or enterprise, or being of the crew or 
ship’s company of any piratical ship or vessel, shall land from such ship or vessel, 
and, on shore, shall commit robbery, such person shall be adjudged a pirate: and 
on conviction thereof before the circuit court of the United States for the district 
into which he shall be brought, or in which he shall be found, shall suffer death: 
Provided, That nothing in this section contained shall be construed to deprive any 
particular state of its jurisdiction over such offences, when committed within the 
body of a county, or authorize the courts of the United States to try any such 
offenders, after conviction or acquittance, for the same offence, in a state court.” 

See United States v. Kessler, Fed. Cas. No. 15,528 (3rd Circ., 1829), holding 
§3 inapplicable to robbery committed on a foreign vessel. 

55 §§ 5372, 5368, and 5370 respectively. The inclusion of § 5 of the Act of 
1819 more than a half century after it had expired is difficult to explain otherwise 
than as an “accident of revision.” See REporT oF COMMISSION TO REVISE 
Crrminat Laws, cited supra, note so. 

56 Compare Act of 1790, §§ 8, 9, 10, 11, 12 (z Stat. aT L. 112) with Rev. 
Star. §§ 5372, 5383, 5369, 5373, 5323, 5324, 5384. Compare Act of 1819, §§ 1, 2, 
3, 4, § (3 Stat. aT L. 510) with Rev. Start. §§ 4293, 4294, 4205, 4296, 5368. Com- 
pare Act of 1820, §§3, 4, 5 (3 Srat. at L. 600) with Rev. Srar. §§ 5370, 5371, 
5376, 5375. Compare Act of 1847 (9 Stat. at L. 175) with Rev. Srar. § 5374. 





350 HARVARD LAW REVIEW 


would have made it impossible to distinguish piracy in munici- 
pal law and piracy jure gentiuwm, Chapter 12 of the Criminal 
Code begins with the simple rule, first explicitly and unequivo- 
cally announced in Section 5 of the Act of 1819, that “ Who- 
ever, on the high seas, commits the crime of piracy as defined 
by the law of nations, and is afterwards brought into or found 
in the United States, shall be imprisoned for life.” *” 

The result is that, at the present day, United States v. Pal- 
mer,*® United States v. Klintock,® and the other cases arising 
under Section 8 of the Act of 1790, are chiefly of historical 
significance. The rule now in force derives directly from Sec- 
tion 5 of the Act of 1819. United States v. Smith® is the lead- 
ing case in exposition. In the latter case, it may do no harm to 
repeat, the Supreme Court laid it down in no uncertain terms 
that it is competent for Congress to define piracy by reference 
to the law of nations and that “its true definition by that law 
is robbery upon the sea.” 


V 


So it is that the modern law of piracy in America has been 
derived principally from the law of nations, by virtue of federal 
statute, and that the crime of piracy by that law has been 
commonly defined as robbery upon the sea. Is piratical rob- 
bery at sea essentially different from ordinary robbery on land? 
The classical definitions of piracy indicate that it is not, and 
suggest strongly that there is a difference only as regards the 
locus of the crime. Yet some reluctance has been manifested 
about making the definition so comprehensive. It has been 
suggested that the true international pirate must intend to rob 
and plunder without discrimination in defiance of all authority. 





57 Fep. Crrm. Cope, § 290. Compare Act of 1790, § 8 (1 Srar. at L, 112) 
with Rev. Srar. §§ 5372, 5383, 5360, and also with Fep. Crm. Cope, §§ 306, 
294 (35 Srat. aT L. 1088). Compare also Act of 1820, §3 (3 Start. at L. 600) 
with Rev. Stat. §§ 5370, 5371, and with Fep. Cri. Cope, § 302. Compare Act of 
1790, §§ 9, 10, 11, 12, with Fep. Crom. Cone, §§ 304, 332, 334, 307; and Act of 
1847 (9 Stat. at L. 175) with Fep. Crrm. Cone, § 305. 

58 3 Wheat. (U. S.) 610 (1818). See supra, p. 344. 

59 5 Wheat. (U. S.) 144 (1820). See supra, p. 346. 

60 5 Wheat. (U. S.) 153 (1820). See supra, p. 346. 
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Only those who are hostes humani generis, it has been said, are 
the subjects of universal jurisdiction. 

It is of considerable importance that there be no confusion 
about the significance of the proposition that pirates jure 
gentium are hostes humani generis. Is the jurisdiction univer- 
sal because they are hostes humani generis, or are they said to 
be hostes humani generis because the jurisdiction is universal? 
Does the proposition state a prerequisite or a consequence? 
Does it describe a constituent element of the offence of piracy 
or only a reprehensible quality or characteristic which the law 
attributes to pirates? It is evident that the applicability of the 
law of piracy to modern marauders on the sea, including the 
“ hi-jackers,” for example, may depend much upon the correct 
answers to these questions. 

That pirata est hostis humani generis has been asserted many 
times, but not in a way to suggest so much a constituent ele- 
ment of the offence as an epithet of opprobrium which the of- 
fence deserves. Charging the jury in Kidd’s Trial, Mr. 
Justice Turton said: “Pirates are called ‘Hostes humani 
generis,’ the enemies to all mankind.” He did not suggest that 
they must be enemies of all mankind to be pirates. In Bonnet’s 
Trial,** Judge Trott remarked: “As to the heinousness or 
wickedness of the offence, it needs no aggravation, it being evi- 
dent to the reason of all men. Therefore a pirate is called 
‘hostis humani generis,’ with whom neither faith nor oath is to 
be kept.” The obvious implication was that they are called 
enemies of all mankind because of the enormity of their of- 
fence. ‘‘‘Hostis humani generis,’” observed Dr. Tindall, “is 





61 See Coxe, Inst. III., c. 49; 1 WyNNE, Lire oF JENKINS, lxxxvi; MoLtoy, 
op. cit., Book I, c. 4,81; 1 Kent Comm. 171-172. 

62 14 How. St. Tr. 123, 212 (1701). 

63 15 How. St. Tr. 1231, 1235 (1718). Charging a federal grand jury at Boston, 
October 16, 1861, Judge Sprague said: “ Pirates are generally described as sea- 
robbers. They are deemed hostes humani generis, enemies of mankind, warring 
against the human race. The ocean is the common highway of nations, over 
which every government has criminal jurisdiction. Pirates. are highwaymen of 
the sea, and all civilized nations have a common interest, and are under a moral 
obligation, to arrest and suppress them.” 2 Sprague, 285, 286 (D. Mass., 1861). 
Here the suggestion seems to be that pirates are called enemies of mankind be- 
cause of the universal interest in security upon the common highways of the sea. 
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neither a definition, or as much as a description of a pirate, but 
a rhetorical invective to shew the odiousness of that crime.” “ 

It seems reasonably clear that English and American courts 
have used hostis humani generis as an invective rather than a 
definition. In addition to a considerable number of cases in 
which the accused has been charged with a single depredation 
and convicted, without proof of more than the usual felonious 
intent, there have been a number of cases demonstrating even 
more obviously that universal hostility or the intention to plun- 
der without discrimination is not an element of the offence. 
There are a few cases, for example, in which seizures made by 
the naval forces of unrecognized insurgents have been regarded 
as piratical. Seizures by the duly commissioned agents of a 
recognized government are not piratical.° Neither are seizures 
made by recognized belligerents in the legitimate prosecution of 
hostilities.°° But captures made or attempted by the naval 
forces of unrecognized insurgents have given the courts greater 
difficulty, and in a few instances have been denounced as piracy 
jure gentium.”’ Such a conclusion seems erroneous, since in- 
surgents seize for a public political end rather than for private 
plunder, and it is believed that the conclusion would generally 
be regarded as erroneous at the present day. It is worth 
noting, however, that the cases arriving at this conclusion have 





64 Commenting upon the examination of the civilians by the Cabinet Council 
of England prior to Golding’s Trial, 12 How. St. Tr. 1269, 1271 note (1693). 

65 Davison v. Seal-skins, 2 Paine, 324 (2nd Circ., 1833). See 1 OppENHEIM, 
op. cit., §273. But compare J. E. G. de Montmorency, “ The Barbary States in 
International Law,” 4 Trans. Grotrus Soc. 87; and “ Piracy and the Barbary 
Corsairs,” 35 L. Quart. REv. 133; arguing that it is possible to have pirate states 
in international law. 

66 See Opinion of Attorney General Butler, 3 Op. Atry. GEN. 120 (1836); 
Dole v. Merchants’ Mutual Marine Insurance Co., 51 Me. 465 (1863); Dole v. 
New England Mutual Marine Insurance Co., 6 Allen (Mass.) 373 (1863); Dole 
v. New England Mutual Marine Insurance Co., 2 Cliff. 394 (1st Circ., 1864) ; 
Fifield v. Insurance Co., 47 Pa. St. 166 (1864) ; The Schooner Chapman, 4 Sawy. 
sor (N. D. Cal., 1864). 

67 See Golding’s Trial, 12 How. St. Tr. 1269 (1693); The Ambrose Light, 25 
Fed. 408 (S. D. N. Y., 1885). See also 32 Atsany L. J. 65. Cf. United States v. 
Hutchings, 2 Wheeler’s Crim. Cas. 543 (Circ. D. Va., 1817). 

68 See 1 Hype, INTERNATIONAL Law, § 233; 1 OPPENHEIM, INTERNATIONAL 
Law, 3 ed., §273; Wuresse, Le Drorr INTERNATIONAL APPLIQUE AUX GUERRES 
Crvires, § 27; 22 Mica. L. Rev, 120. 
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repudiated emphatically the notion that no one is a pirate unless 
he hoists the skull and crossbones and plunders without 
discrimination.” 

More significant, no doubt, are those cases in which the 
seizure of a single ship by persons having no thought of going 
on a piratical cruise or in which sporadic acts of violence by 
mere amateurs in “ the grand account ” have been denounced as 
piracy jure gentium. Two English extradition cases are of par- 
ticular interest in this connection. 

In the case of In re Tivnan,” some persons took ship as pas- 
sengers in 1863 on an American schooner bound from Mata- 
moras to New York. After the schooner had put out from port, 
these passengers seized her, put the captain and crew ashore, 
and disappeared with the ship. There was some evidence which 
indicated that they might have been acting for the Confederate 
Government. Three of them were later apprehended in Liver- 





69 In Dole v. Merchants’ Mutual Marine Insurance Co., 51 Me. at 468-460, 
commenting upon the contention that no one is a pirate who is not hostis humani 
generis, Mr. Justice Davis said: “ This may, generally, be true in fact. But it 
by no means follows that such indiscriminate hostility is necessary to constitute 
the crime of piracy. .. . No one has ever contended that a man could not be 
convicted of robbery, unless he had a general purpose to rob everybody. Such a 
rule is no more applicable to robbery on the seas, than on the land. If an act 
of piracy is proved, it surely would not be a good defence for the pirates, that 
their purpose was to seize vessels belonging to citizens of one nation only; or 
even that the piratical enterprise was designed for the taking of only a single ship. 

. .. The fact that pirates generally have a wider and more indiscriminate 
purpose, has given rise to more general terms in describing what they do. But 
we are not aware that any court has ever held an act of robbery, committed on 
the high seas, not to be piracy; or that any other elements are necessary to con- 
stitute the offence.” See also the remark of Woodward, C. J., in Fifield v. In- 
surance Co., 47 Pa. St. 166, 169 (1864). 

In The Ambrose Light, 25 Fed. 408, 424 (S. D. N. Y., 1885), Judge Brown 
said: “ The ‘ intention of universal hostility,’ in any special sense, is applicable to 
pirates by profession only; to those who make piracy a business, and live by 
some approach to indiscriminate plunder, and who in that sense are ‘ general 
pirates.’ In other words, it is a description of the supposed practice of one 
class of pirates only; just as the animus furandi is descriptive of the particular 
motive of most piracies. But neither the general intent in the one case, nor the 
particular and common motive of plunder in the other, is necessary or essential 
to the offense of piracy itself. And it is manifest that the offense may be as 
complete, though but a single act be committed or intended, as if such acts were 
practiced as a business, and indiscriminately on all vessels, to procure a livelihood.” 
70 5 Best & S. 645 (1864). 
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pool and held for extradition to the United States on a charge 
of piracy. It was held that they were entitled to be discharged 
because piracy “committed within the jurisdiction” of either 
of the high contracting parties, as stipulated in the extradition 
treaty and the act for giving effect thereto," meant piracy by 
municipal law and not piracy by the law of nations. The court 
was clearly of opinion that if these prisoners had committed ” 
piracy it was piracy by the law of nations.” 

In Attorney-General of Hong Kong v. Kwok-a-Sing,” the 
Judicial Committee of the Privy Council had occasion to go even 
further than the Court of Queen’s Bench went in the Tivnan 
case. A French vessel had sailed from Macao in China bound 
for Peru with three hundred and ten Chinese coolie emigrants 
on board, among them Kwok-a-Sing. While the vessel was on 
the high seas, Kwok-a-Sing and others killed the captain and 
several of the crew and compelled the remaining seamen to re- 
turn with the ship to China. The vessel was beached and aban- 
doned on the Chinese coast. Kwok-a-Sing was later apprehended 
in Hong Kong, and China requested his extradition; but the 
Supreme Court of Hong Kong ordered his discharge on the 
ground that if piracy had been committed it was piracy jure 
gentium, outside the scope of the extradition ordinances and 
treaties. He was then arrested on the charge of piracy jure 
gentium. A second writ of habeas corpus issued and he was 
again ordered discharged. On appeal to the Judicial Committee, 
however, this second order was reversed. It was held that there 
was sufficient evidence to justify trial on the charge of piracy 
by the law of nations.” 





71 See Treaty of 1824, Art. 10, 1 TREATIES BETWEEN THE UNITED STATES AND 
OrHEeR Powers, 1776-1909, p. 655; 6 & 7 Vict., :. 76, § 1. 

72 5 Best & S. at 677, 680, 684, 685, 689. “ Piracy by the law of nations” was 
enumerated among the extraditable offences in the Extradition Convention of 
July 12, 1889, between Great Britain and the United States. 1 Treaties BETWEEN 
THE UNiIrep STATES AND OTHER POWERS, 1776-1909, pp. 740, 741. See 1 Moore, 
EXTRADITION, §§ 110-113. 

73 L. R. 5 P. C. 179 (1873). 

74 Lord Justice Mellish said: ‘“ Now, their Lordships are of opinion that 
there was before the magistrate sufficient primd facie evidence that Kwok-a-Sing 
had committed an act of piracy jure gentium to justify his committal for trial 
for that offence at Hong Kong. They see no reason to doubt that the charge of 
Sir Charles Hedges, Judge of the High Court of Admiralty, to the Grand Jury, 
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In both the above cases it was clearly indicated that the 
seizure of a single ship by persons having no intention of uni- 
versal hostility might be piracy by the law of nations. A case 
of a different sort, but pointing to the same conclusion, is United 
States v. Brig Malek Adhel,”* in which some curiously amateur- 
ish acts of violence in execution of a purpose quite incompre- 
hensible from the record were denounced as piratical acts. The 
case was a libel for piratical aggressions under the Act of 
March 3, 1819.° The Brig Malek Adhel had sailed from New 
York for Guaymas on a commercial voyage. The owners neither 
authorized nor contemplated acts of piracy. Various aggres- 
sions were committed on the voyage, however, including the 
stopping of other vessels with blank shot, or with solid shot if 
blanks were unheeded, requiring petty services, firing on them 
if they refused to comply with requests, and, in the case of a 
Portuguese vessel, taking a jar of sweetmeats, a dog, and 
twenty dollars in money. The United States Supreme Court 
affirmed a decree condemning the ship. 

Speaking for the Supreme Court, Mr. Justice Story expressed 
the opinion that the statute was intended to carry the rule of 
the law of nations into effect, and continued as follows: 


“Where the act uses the word ‘ piratical,’ it does so in a general sense; 
importing that the aggression is unauthorized by the law of nations, 
hostile in its character, wanton and criminal’ in its commission, and 
utterly without any sanction from any public authority or sovereign 
power. In short, it means that the act belongs to the class of of- 
fences which pirates are in the habit of perpetrating, whether they do 
it for purposes of plunder, or for purposes of hatred, revenge, or 
wanton abuse of power. A pirate is deemed, and properly deemed, 
hostis humani generis. But why is he so deemed? Because he com- 
mits hostilities upon the subjects and property of amy or all’ nations, 
without any regard to right or duty, or any pretence of public authority. 
If he wilfully sinks or destroys an innocent merchant ship, without any 





as reported in the case of Rex v. Dawson, [13 State Trials 454] and which was 
made in the presence and with the approval of Chief Justice Holt, and several 
other Common Law Judges, contains a correct exposition of the Law as to what 
constitutes piracy jure gentium.” L. R. 5 P. C. at 199. See supra, n. 6. 

75 2 How. (U. S.) 210 (1844). 

76 3 Strat. aT L. 510, § 4. 77 Italics ours. 
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other object than to gratify his lawless appetite for mischief, it is just 
as much a piratical aggression, in the sense of the law of nations, and 
of the act of Congress, as if he did it solely and exclusively for the 
sake of plunder, /ucri causa. The law looks to it as an act of hostility, 
and being committed by a vessel not commissioned and engaged in 
lawful warfare, it treats it as the act of a pirate, and of one who is 
emphatically hostis humani generis.” *® ; 


One other notable case is worthy of special mention as 
demonstrating that an intention of universal hostility is not a 
requisite element of the offence of piracy jure gentium. An in- 
surrection broke out in 1851 in the Chilean garrison of the con- 
vict settlement at Punta Arenas. The insurgents seized a 
British and also an American vessel lying in port, murdered the 
masters and owners, plundered the vessels of part at least of 
their cargoes, and put out to sea. Both vessels were later re- 
taken, together with more than three hundred of the insurrectos, 
by a British sloop of war. The case of The Magellan Pirates” 
arose on a petition, filed on behalf of the British sloop, praying 
the High Court of Admiralty to determine, pursuant to an act 
of Parliament of 1850, that certain of the persons captured were 
pirates, and to ascertain the number thereof so that the usual 
application for bounty might be made. The court held that the 
captured insurrectos were pirates within the meaning of the 
statute. 

Dr. Lushington said: 


“Now, how am I to determine who are pirates, except by the acts 
that they have committed? I apprehend that, in the administration of 
our criminal law, generally speaking, all persons are held to be pirates 
who are found guilty of piratical acts; and piratical acts are robbery 
and murder upon the high seas. I do not believe that, even where 
human life was at stake, our Courts of Common Law ever thought it 
necessary to extend their inquiries further, if it was clearly proved 
against the accused that they had committed robbery and murder upon 
the high seas. In that case they were adjudged to be pirates, and suf- 
fered accordingly. Whatever may have been the definition in some of 
the books . . . it was never, so far as I am able to find, deemed neces- 
sary to inquire whether parties so convicted of these crimes had in- 





78 2 How. (U. S.) at 232. _ 7 x Spink, 81 (1853). 
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tended to rob on the high seas, or to murder on the high seas 
indiscriminately.” *° 


While the suggestion that pirates must intend to rob or 
murder indiscriminately cannot be accepted, as Mr. Justice 
Story, Dr. Lushington, and others have amply demonstrated, it 
need not follow that every robbery or murder upon the seas is 
internationally piratical. It is evident that some of our defini- 
tions, taken literally, are much too broad. There may be rob- 
beries or murders upon the seas which are not appropriate sub- 
jects of an international jurisdiction. The distinction may be 
made with difficulty in some cases. But the difficulty should 
not be insuperable if it is remembered that piracy jure gentium, 
while it involves grievous wrong to individual rights of person 
or property and a grave offence against the state most immedi- 
ately concerned, is primarily and above all an offence against 
the security of trade or travel upon the international highways 
of the sea.** 

The distinction may be made clearer by illustration. If a 
passenger should be killed during a piratical attack upon a ship 
at sea, the offence might well be regarded as piratical murder 
within the jurisdiction of any maritime state. But if one pas- 
senger, a national of State A, should kill another passenger, a 
national of State B, on board a ship of State C, it would seem 
clear that the offence ought not to be regarded as piratical jure 
gentium and that jurisdiction could properly: be taken only by 
State A or State C. Similarly, if one passenger should rob 
another passenger on a ship of State C on the high seas, while 
the offence might conceivably be regarded as piracy jure 
gentium within the definitions commonly approved by English 





80 y Spink at 83. See 1 Hype, op. cit., § 232. 
81 Oppenheim defines piracy jure gentium as “ every unauthorized act of vio- 
lence against persons or goods committed on the open sea either by a private 
vessel against another vessel or by the mutinous crew or passengers against their 
own vessel.” 1 OPPENHEIM, op. cit., § 272. For further definitions and discus- 
sion from an international viewpoint, see Gebert, “ Die Volkerrechtliche De- 
nationalisierung der Piraterie,” 26 ZEITSCHRIFT FUR INTERNATIONALES RECHT, 8 et 
seq.; 1 OrTOLAN, DIPLOMATIE DE LA Mer, 4 ed., 207 et seq.; PERELS, SEERECHT, 
§§ 16 et seqg.; 5 Praprer-Fopéré, Tratré pe Droir INTERNATIONAL PUBLIC, §§ 2491 
et seq.; StreL, Der TATBESTAND DER PIRATERIE NACH GELTENDEM VOLKERRECHT, 
passim, 
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and American courts, it would seem more appropriate to regard 
it as a case of ordinary robbery and leave jurisdiction either to 
State C or to the state of the offender’s allegiance. Moreover, 
if definitions approved by English and American courts be con- 
strued with due regard to the facts presented in the cases in 
which the definitions were laid down, there need be no difficulty 
in arriving at this obviously sensible result. The jurisdiction 
universal may be reserved for those offenders whose hostile 
attacks upon ships either from without or from within constitute 
a menace, not only to the interests of a single state, but also to 
the interest which all maritime states have in the security of 
shipping upon the highways of the sea. 

Whether hostility be particular or universal, therefore, whether 
the enterprise be undertaken under national ensign, the pirate 
flag, or no flag at all, those who attack ships upon the high seas 
without justification or authority to take or destroy property by 
force or fear or wantonly to arrest or kill may be deemed pirates 
by the law of nations and by the law ofthe United States. The 
“ hi-jackers,” for example, are no less pirates than the pirates 
of old. As Mr. Justice Story would have said, they are “ em- 
phatically hostes humani generis.” ** 


VI 


By way of summary, then, it may be said that piracy by the 
law of nations was punished in England, first at common law, 
later in admiralty, and still later in special tribunals constituted 
by royal commission. It was conceived as comprehending char- 
acteristically acts of robbery and occasionally other acts of un- 
authorized violence perpetrated upon the seas. And it was re- 
garded as uniquely the subject of a jurisdiction universal. 





82 There are substantial reasons why “hi-jackers” and their like should be 
regarded as pirates. Depredations along the routes of commerce are a menace to 
all maritime nations. Though first directed against particular individuals or 
classes of individuals, there is always likelihood that violence will breed violence 
and that presently the depredators may become less discriminating. In this 
respect there is a moral in the experience of an earlier day when privateersmen 
commissioned to make captures of the enemy so often turned pirate and plun- 
dered the ships of friendly countries. 








authority. 


The writer began this essay with an inquiry as to the ap- 
plicability of the law of piracy to “ hi-jacking” at sea, yet the 
interest in “hi-jacking” has been incidental. It is of impor- 
tance, no doubt, to be able to conclude with a measure of con- 


This was America’s heritage from the laws of England. In 
America, with the adoption of the Federal Constitution, the 
enactment of some extraordinarily confusing federal legislation, 
and the crystallization of the principle that federal criminal 
jurisdiction is entirely statutory, there was initiated a period in 
the development of the law of piracy which was curiously fruit- 
less and unsatisfactory. Eventually the whole question was 
simplified and clarified by the adoption, through legislation — 
and by. the preservation, through an accident of revision — of 
the principle that piracy by the law of nations is an offence 
punishable in the federal courts. In this wise the English heri- 
tage was eventually restored to its pristine significance. 

The pirates infesting English seas in the middle ages were not 
uniquely picturesque. For the most part they appear to have 
been ordinary robbers who preferred the sea because of the lack 
thereon of adequate protection for merchants and their fleets. 
At a later day, piratical exploits came to be associated with 
buccaneers who sometimes donned turban, sash, and cutlass, 
under the skull and crossbones. There has been a good deal 
of unwarranted romanticism about freebooters of this type, 
although some of them, no doubt, were real pirates picturesque. 
However that may be, it was neither garb nor emblem that pro- 
voked the law’s penalties. Misdeeds were the law’s concern. 
Then as now the law was concerned that ships should be secure 
from depredation and violence upon the highways of the sea. 

Probably it was the association of pirates picturesque with the 
crime of piracy which inspired the notion that a pirate jure 
gentium is one who declares war on all mankind. Repetition of 
a metaphorical invective may have helped to make the idea 
plausible. The peculiar development of the early cases arising 
under Section 8 of the Act of 1790 probably contributed a 
specious authority in support of the notion in the United States. 
So far as the present writer has been able to ascertain, it is 
nothing more than a notion without support in reason or 
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fidence that such “ hi-jackers ” are pirates, but it is more im- 
portant to emphasize generally the vitality of the law of piracy. 
While the occasions for invoking its rules are less frequent now 
than formerly, it may still be made a potent factor in preventing 
lawlessness upon the seas. It belongs emphatically to the law 
in reserve rather than to the law in history. 


Edwin D. Dickinson. 


University oF Micuican Law ScHOoot. 
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CONSTITUTIONAL LIMITS UPON FRANCHISE TAXATION OF FOREIGN 
CorPoRATIONS. — It is probable that in no field of equal importance 
is the law so unsettled as in that of state taxation of foreign corpora- 
tions." Even the decisions of the Supreme Court are not wholly 
consistent, and not many of them are clearly reasoned. But out of 
them may be discerned that any constitutional limitations upon state 
power to levy taxes of this kind must be found in the Fourteenth 
Amendment and the commerce clause. 

It is suggested that there are two types of limitation: horizontal, 
and vertical. A horizontal limitation is one which limits the basis 
upon which the tax, whatever the rate, may be levied. Such a limit 
is secured as to excise taxes by the commerce clause, which makes in- 
valid any tax on the privilege of doing intrastate business, the basis 
of which includes the value of an interstate business. As to property 
taxes, it is secured by the Fourteenth Amendment, which prevents 
a levy upon any basis part of which may be represented by the value 
of tangible property outside the jurisdiction. A vertical limit is one 
which limits the amount of the tax, upon whatever basis the ratio 
may be imposed. This limit is secured as to all taxes by the Four- 
teenth Amendment, which prevents, first, improper discrimination 
between individuals or groups; second, the levy of an unreasonable 
amount. A clear understanding of these limitations will facilitate a 
logical solution of the cases. 





1 “The field of law is one where new rules are in the making. Only the 
supreme court of the nation can definitely fix their content. The judgment of a 
state court can hardly fail, in the meantime, to be tentative and groping.” 
Cardozo, J., in People v. Knapp, 230 N. Y. 48, 55, 129 N. E. 202, 204 (1920). 
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The protection of the Fourteenth Amendment has been accorded to 
foreign corporations only in comparatively recent years. It was early 
decided ? that a corporation, being a person merely in contemplation of 
law, could exist only in the state which created it, although through 
agents it could contract and acquire property abroad.* Hence the 
states were from the first allowed to refuse foreign corporations per- 
mission to enter to do business within their borders; although on 
principles of comity they were presumed to permit them to do so.* 
As a corollary, they might impose discriminating conditions upon such 
entries as they did allow. Even the passage of the Fourteenth Amend- 
ment did not, at first, afford relief from discrimination, not only as 
against domestic corporations, but even as between individual foreign 
corporations. For although a corporation had acquired property 
abroad, it was not deemed a “ person” in the foreign jurisdiction.® 
This opened the door to a species of economic warfare which, it was 
evident, could not long be tolerated.® 

Not until 1910 did the Supreme Court, in Western Union Telegraph 
Co. v. Kansas,’ and two other cases decided at the same time,* inti- 
mate ® that the earlier decisions could no longer stand; and later in 


2 Paul v. Virginia, 8 Wall. (U. S.) 168 (1868). 

3 Bank of Augusta v. Earle, 13 Pet. (U. S.) 519 (1839). 

4 See Bank of Augusta v. Earle, supra, 589, 590. Note a recent strong re- 
assertion of that holding in State v. Sullivan, 282 Mo. 661, 261 S. W. 728 (1920). 

5 Pembina Mining Co. v. Pennsylvania, 125 U. S. 181 (1888). There a dis- 
criminatory license tax on all foreign corporations which did not “invest and 
use ” their capital in the state, was upheld. Field, J., who delivered the opinion, 
asserted that a foreign corporation could not demand “ equal protection of the 
laws,” since it was not a person within the jurisdiction, as required by the last 
clause of §1 of the Fourteenth Amendment; at best it could, having acquired 
property in the state, invoke only the protection of the preceding clause. Even 
there, due process required only such treatment as was accorded to other foreign 
corporations of the same class. Therefore the states could “require for the 
admission within their limits of the corporations of other states, or of any 
number of them, such conditions as they may choose.” At p. 189. See Blake v. 
McClung, 172 U. S. 239, 260, 261 (1898). The Court went even further in 
National Council v. State Council, 203 U. S. 151 (1907), and allowed a state 
to eject a foreign corporation, holding the right of a corporation to extend its 
business into the state not such a property right as was entitled to protection. 

6 Thus, in Philadelphia Fire Ass’n v. New York, 119 U. S. 110 (1886), the 
state was allowed, over the dissent of only Harlan, J., to impose a special dis- 
criminatory tax on premiums of Pennsylvania corporations, in retaliation for a 
similar tax imposed by that state. The ground of decision was that, as the 
license had to be renewed each year, the state “has the power to change the 
conditions of admission at any time, for the future, and to impose as a con- 
dition the payment of a new tax, or a further tax, as a license fee.” The 
sophistry of this argument was clearly pointed out by Harlan, J. Cf. Ducat v. 
Chicago, 10 Wall. (U. S.) 410 (1870), emphasizing the state’s power to discrimi- 
nate. See an illuminating discussion in HENDERSON, THE PosITION oF FOREIGN 
CorPORATIONS IN CONSTITUTIONAL LAW, 106-111. 

7 216 U. S. 1 (1910). 

8 Pullman Co. v. Kansas, 216 U. S. 56 (1910); Ludwig v. Western Union 
Telegraph Co., 216 U. S. 146 (1910). 

® Only White, J., in his concurring opinion, placed the decision on the ground 
that it would be a denial of due process for a state to impose a confiscatory tax 
on a foreign corporation which had acquired property of a permanent char- 
acter in the state. In Pullman Co. v. Kansas, 216 U. S. 56 (1910), he in- 
cluded rolling stock, which clearly could be moved out of the state, in the term 
“ permanent.” 








td 


Sees ss oo 71.80 - 


NOTES 363 


the same year it was squarely held in Southern Railway Co. v. Greene *° 
that a foreign corporation which had come into a state and acquired 
property of a permanent nature there is a “ person” within the mean- 
ing of the Fourteenth Amendment, and hence entitled to the same 
treatment as a domestic corporation of the same class.‘ By this 
case, therefore, foreign corporations have come within the protection 
of the vertical limitations of non-discrimination and reasonableness 
which the Amendment imposes upon the states’ power to tax. 

In the meantime the Supreme Court had already held, in Union 
Transit Co. v. ‘Kentucky,’* that the common-law principle that a tax 
must be fair ** is violated by the imposition upon a person in the juris- 
diction of a personal tax, measured in part by tangible property beyond 
the jurisdiction; and moreover, that this principle is embodied in the 
Fourteenth Amendment. But the Union Transit case has since come 
to stand for the broader doctrine that a state can tax only property 
within its jurisdiction.‘* The doctrine of situs thus becomes a hori- 
zontal limit upon property taxes, secured by the Fourteenth Amend- 
ment. The property of a foreign corporation in the state may be 
taxed at its full value as part of an organized system of wide extent,!° 
whether the tax is in form a property tax or a franchise tax,’* and 
irrespective of the fact that it is used chiefly in interstate com- 





10 216 U. S. 400 (1910). 

11 The Court has recently held that an assessment for a road tax which dis- 
criminates in its estimate of the benefit to land in a road improvement district 
between that of a foreign railroad corporation and that of individuals, is invalid. 
Kansas City Southern Ry. Co. v. Road Imp. Dist. No. 6, 256 U. S. 658 (1921). 
But there is sufficient difference between corporations and individuals engaged in 
the same class of manufacture to provide a basis for permissible classffication in 
certain cases. Crescent Cotton Oil Co. v. Mississippi, 257 U. S. 129 (1921). 

12 199 U. S. 194 (1905). See J. H. Beale, “ Progress of the Law — Taxation,” 
38 Harv. L. Rev. 281. 

13 It is submitted that a close study of the Union Transit case will lead to 
the conclusion that that decision must go off on the ground of fairness rather 
than the question of jurisdiction. For clearly the state has jurisdiction to. tax 
a resident any amount it may choose; it is only fairness that demands that 
ability to pay shall not be gauged by ownership of property beyond the juris- 
diction, since, by virtue of its situs, it may be taxed there. Holmes, J., in dis- 
senting, interprets the majority opinion to have announced a principle of juris- 
diction to tax—and on that assumption his claim that no such principle can 
be derived from the Fourteenth Amendment is clearly right. But it requires 
no stretch of interpretation to hold that it enjoins observance of common-law 
rules of fairness by the states. Only in New York has the principle of the 
Union Transit case been extended logically to embrace intangible property which 
has acquired a situs abroad. People v. Smith, 88 N. Y. 576 (1882). 

14 Cf. Union Tank Line v. Wright, 249 U. S. 275 (1919). Tangible property 
is within the jurisdiction only when physically present. Intangible property is 
“present ” at the owner’s domicil. Hawley v. Malden, 232 U. S. 1 (1914). 
But it may also acquire a situs for purposes of taxation where it is used in the 
conduct of business. New Orleans v. Stempel, 175 U. S. 309 (1899); Metro- 
politan Life Ins. Co. v. New Orleans, 205 U. S. 395 (1907). 

15 Adams Express Co. v. Ohio, 165 U. S. 194, 166 U. S. 185 (1897); Baker 
v. Druesedow, 44 Sup. Ct. Rep. 40 (1923). So a railroad cannot complain of a 
higher valuation on its real estate than other real property in a road district, on 
the ground that its value has been measured with reference to its use as part of 
a railroad system. Branson v. Bush, 251 U. S. 182 (1919). 

16 See infra, notes 38-41. 
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merce.'? And any method of assessment may be adopted, provided it 
arrives at a fair estimate of the value of the corporation’s total prop- 
erty actually used in business in the state.** But any method which 
reaches property beyond the jurisdiction is invalid.1° Thus a prop- 
erty tax upon a foreign corporation,*® measured by its total capital 
stock, would clearly be improper as taxation of property beyond the 
jurisdiction in a case where the corporation owned property abroad 
as well as in the taxing state.” It is submitted that, in view of the 
cases allowing the taxation of property used in interstate commerce,” 
the only proper basis for decision on the horizontal validity of a tax 
where it is in substance a property tax is the doctrine of situs, as 
embodied, according to the Union Transit case, in the Fourteenth 
Amendment. 





17 Adams Express Co. v. Ohio, 165 U. S. 194, 166 U. S. 185 (1897); St. 
Louis Ry. v. Arkansas, 235 U. S. 350 (1914); Branson v. Bush, 251 U. S. 182 
(1919). The decision is the same, though the individual units are constantly 
changing, provided a certain average number of units is permanently present. 
Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18 (1891). 

18 Pittsburgh etc. Ry. Co. v. Backus, 154 U. S. 421 (1804); Cleveland etc. 
Ry. Co. v. Backus, 154 U. S. 439 (1804) (tax on proportion of authorized 
stock equal to proportion of miles of track in and out of the state); Western 
Union Telegraph Co. v. Massachusetts, 125 U. S. 530 (1888) (same, applied to 
telegraph lines) ; U. S. Express Co. v. Minnesota, 223 U. S. 335 (1912) (tax on 
ratio of total gross receipts); Pullman’s Palace Car Co. v. Pennsylvania, 141 
U. S. 18 (1891) (tax on cars, the proportion of which within the state was 
measured by the proportion of miles over which they .were operated within the 
state). Cf. cases cited infra, note 20. See 2 Cootey, TAXATION, 4 ed., §§ 876- 
891; 6 Munn. L. Rev. 40. 

19 Thus, the track mileage method of apportioning rolling stock, approved 
of in the Pullman case, supra, note 17, had to give way in a case where its applica- 
tion did not result in measuring the property in fact within the jurisdiction. 
Union Tank Line v. Wright, 249 U. S. 275 (1919). So a tax on such proportion 
of the capital stock as miles in the state bore to total miles was held improper 
where the property was not evenly distributed per mile. Wallace v. Hines, 253 
U. S. 66 (1920). And the mileage ratio cannot be used where the total value 
to which it is applied includes property not necessarily used in the business, and 
which is permanently located abroad. Fargo v. Hart, 193 U. S. 490 (1904). 
A state cannot include the value of a franchise which from its nature is assimi- 
lated to an interest in land, since its situs is only in the granting state. Louis- 
ville etc. Ferry Co. v. Kentucky, 188 U. S. 385 (1903). But the value of all 
other franchises, licenses, and privileges, except the franchise “to be,” may be 
included. Cleveland etc. Ry. Co. v. Backus, 154 U. S. 439 (1894). 

20 But compare the case of taxation of the franchise of a domestic corpora- 
tion. The franchise, being a privilege granted by the state, may be taxed by it. 
And the value of the franchise may be measured by what gives it value: namely, 
the use to which it is put, even though that use be the transaction of interstate 
as well as intrastate business either at home or abroad. Thus, the value may 
be measured by an arbitrary percentage of the capital stock. Schwab v. Richard- 
son, 44 Sup. Ct. Rep. 60 (1923). Or by the total capital stock. Kansas City 
etc. Ry. Co. v. Kansas, 240 U. S. 227 (1916); Kansas City, Memphis & Birming- 
ham R. R. Co. v. Stiles, 242 U. S. 111 (1916). The latter case, it is believed, 
approaches the borders of reasonable measurement. The tax was upon the total 
capital stock of a railroad having property and operating in three states, in each 
of which it was incorporated. It approaches the vertical limit set by the Four- 
teenth Amendment. 

21 Western Union Telegraph Co. v. Kansas, 216 U. S. 1 (1916). See also 
cases cited supra, note 8. 

22 Supra, note 17. 
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Thus far, the Court has upheld all statutes which have come before 
it in which a foreign corporation was taxed upon a proper proportion 
of the par value of its authorized capital stock,?* as measured by 
property in the state. It can be predicted with reasonable certainty, 
however, that if the court adheres to the principles it has outlined, 
this basis of assessment will have to give way in a case where its 
application results in effect in imposing a tax on property outside the 
jurisdiction. It would seem that a sounder basis to which to apply 
the ratio of property within the state is rather the market value of 
the outstanding capital stock, since that alone really reflects the tax- 
able value of the entire corporation property.** 

The introduction of no par value stock has brought forward a new 
problem *> of assessment in this connection; but an application of 
the same principles will lead to a correct result.2° It has already been 
held in New York ?’ that a franchise tax on no par value stock as 
though the shares had a par value of a hundred dollars is unconstitu- 
tional. A recent decision ** in the Supreme Court indicates the correct- 
ness of that holding. 

The limitations imposed by the commerce clause follow from the 
exclusiveness of federal control over interstate commerce and its 
corollaries, that a state cannot forbid the doing of purely interstate 





23 Cf. Pittsburgh etc. Ry. Co. v. Backus, 154 U. S. 421 (1894); Western 
Union Telegraph Co. v. Kansas, 216 U. S. 1 (1910); Looney v. Crane Co., 245 
U. S. 178 (1917); Hump Hairpin Co. v. Emmerson, 258 U. S. 290 (1922). 

24 Thus, one may suppose a corporation of State A, with an authorized 
capital of one thousand shares of par value $100, of which five hundred have 
actually been issued. Suppose that the market value of the shares is at par, and 
thus represents property worth $50,000, equally divided between States A and 
B. If State B were to levy a tax on half the authorized issue, namely $50,000, 
this would inevitably result in burdening property beyond the jurisdiction. The 
same result follows if all the shares are issued, but their market value is only 
$50. Compare the situations discussed supra, note 109. 

25 See George W. Wickersham, “ The Progress of the Law on No Par Value 
Stock,” 37 Harv. L. Rev. 464, 471. 

26 Thus, if stock actually worth $10 a share is taken to be worth $100 a share, 
and a foreign corporation is taxed upon a proportion of the total issue at a 
mileage or other proper ratio, it is obvious that a corporation having only one- 
tenth of its property in the state will in effect be taxed upon all its property, 
nine-tenths of which is beyond the jurisdiction. 

27 People ex rel. Terminal etc. Corp. v. Walsh, 202 App. Div. 651, 195 N. Y. 
Supp. 184 (1922). A Michigan case upheld a similar tax on the ground that 
the corporation had agreed in its charter that, for purposes of taxation, the 
shares would be regarded as of a par value of $100. Detroit Mortg. Corp. v. 
Vaughan, 211 Mich. 302, 178 N. W. 697 (1920). Qwaere, whether this is proper, 
especially in view of the doctrine of unconstitutional conditions, discussed below. 
Cf. Roberts & Schaefer Co. v. Emmerson, 144 N. E. 818 (Ill., 1924), where it was 
held that a franchise tax of a fixed amount on shares of no par value upon a 
domestic corporation, irrespective of the value of the shares, does not violate a 
provision of the Illinois constitution, that a corporate tax must be “ uniform as 
to the class upon which it operates.” Cf. People v. Mensching, 187 N. Y. 8, 
79 N. E. 884 (1907). 

28 Air-Way Electric Appliance Corp. v. Day, 45 Sup. Ct. Rep. 12 (1924). 
For the facts of this case, see Recent CAsEs, infra, p. 405. The Court said that 
“Tt is clear that the mere number of authorized nonpar value shares is not a 
reasonable basis for the classification of foreign corporations for the purpose of 
determining the amount of such annual fees.” At p. 15. 
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business within its borders by a foreign corporation,?® and cannot, . 
by its taxation, either directly or indirectly burden such commerce.*° 
But since the state could prevent the doing of intrastate business, it 
seemed at first inevitably to follow that it could charge any price for 
permission to carry on such business. Thus it could exact a wholly 
arbitrary franchise tax; or it could impose a tax based on the entire 
capital stock of a foreign corporation engaged in both intrastate and 
interstate business; ** or a tax so large that it would necessarily have 
to be paid in part out of the proceeds of interstate business.*? Not 
until 1910, in Western Union Telegraph Co. v. Kansas ** was a fran- 
chise tax upon the entire capital stock of a foreign corporation held to 
be a burden on interstate commerce, in that the basis upon which it 
was imposed represented the value derived, not only from intrastate 
business, but also from interstate business. Thus the commerce clause 
imposes a horizontal limit upon taxes on foreign corporations, for the 
privilege of doing business in the state. 

A vertical limit is further imposed upon these privilege taxes by 
the Fourteenth Amendment, requiring that the tax must, however it 
be measured,** be reasonably related to the value of the privilege 
which the state may deny: in these cases, the doing of intrastate 





29 Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 1 
(1877). A state cannot exclude a corporation in the employ of the Federal Gov- 
ernment. See Pembina Mining Co. v. Pennsylvania, 125 U. S. 181, 190 (1888). 

80 So a state cannot exact a license fee for the doing of purely interstate 
commerce within its borders. McCall v. California, 136 U. S. 104 (1890). 
Nor can the payment of an excise tax for the doing of local business be made 
a condition precedent to permission to the corporation to do business in the 
state, since this would incidentally also stop the doing of interstate business. 
Crutcher v. Kentucky, 141 U. S. 47 (1891). It cannot impose a “license fee” 
for inspection of goods in interstate commerce, which greatly exceeds the cost of 
inspection. Foote v. Stanley, 232 U. S. 494 (1914); Phipps v. Cleveland Re- 
fining Co., 261 U. S. 449 (1923). Nor can it impose burdens in the form of 
“ police regulations.” Lemke v. Farmers’ Grain Co., 258 U. S. 50 (1922). Nor 
can it directly tax a percentage of gross receipts of a corporation doing in part 
an interstate business. This applies to foreign corporations. Fargo v. Michigan, 
121 U. S. 230 (1887). And to domestic corporations. Philadelphia & Southern 
S. S. Co. v. Pennsylvania, 122 U. S. 326 (1887). See Thomas Reed Powell, 
“Supreme Court Decisions on the Commerce Clause and State Taxing Power,” 
22 Cor. L. Rev. 133. 

81 Horn Silver Mining Co. v. New York, 143 U. S. 305 (1891). The Court 
even went so far as to intimate that the tax need have no relation to the value 
of the business. Thus it seemed to make little difference how small the local 
business in fact was. Cf. People v. Equitable Trust Co., 96 N. Y. 387 (1884). 

32 Thus, though a demurrer admitted that the “ receipts from intrastate 
passengers did not equal the expenses chargeable against such receipts,” the tax 
in question was nevertheless upheld in Pullman Co. v. Adams, 189 U. S. 420 
(1903). There is evidently no attempt to bring the privilege tax into relation 
with the privilege which the state may refuse: namely, that of doing local 
business. 33 216 U. S. 1 (1910). 

84 Thus, the tax may be upon a proportion of the gross receipts, measured 
according to a mileage ratio. Maine v. Grand Trunk Ry. Co., 142 U. S. 217 
(1891). Or it may take the form of an income tax, measured by the proportion 
of the corporation’s property in the state. Underwood Typewriter Co. v. 
Chamberlain, 254 U. S. 113 (1920); Bass, Ratcliff & Gretton, Ltd., v. State Tax 
Comm., U. S. Sup. Ct., Oct. Term, 1924, No. 10; People v. Knapp, 230 N. Y. 
48, 129 N. E. 202 (1920). 
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business. This is another fundamental common-law principle of fair- 
ness; and it is submitted that the Union Transit case is broad enough 
in its implications to be authority for declaring that this principle 
is embodied in the Fourteenth Amendment. Hence only such a basis 
of assessment for a privilege tax is proper which does not result indi- 
rectly in a charge on interstate business; ** is not unequal as to corpo- 
rations of the same kind; and does not lack reasonable relation to the 
value of the privilege.** It is lear that when such a tax is in ques- 
tion, it is beside the point to speak of taxation of property beyond the 
jurisdiction: the tax is upon business, and the only limit is that it 
shall not touch that proportion of the total business which is inter- 
state in character. In a recent case,** an Ohio franchise tax which 
was both a property and an excise tax was before the court. In so far 
as the tax was an excise tax, it was correctly condemned to the extent 
that it was inevitably based upon interstate commerce. 

These principles seem clear enough. Their application, however, 
has been badly confused by the use of the term “ franchise tax” to 
denote two entirely different kinds of taxes: (1) a tax upon the 
privilege of doing business within a state—a true excise tax; and 
(2) a tax upon the value of a corporation’s property including its 
franchises, privileges, and licenses, which is in truth a property tax. 
Whether a so-called “ franchise tax” is the one or the other must be 
determined by its incidents and the circumstances under which it is 
imposed.** If the tax is provided to be in addition to a tax upon the 
value of the corporation’s property in the state it must clearly qualify 
as an excise tax.*® If, on the other hand, it is provided to be in 
lieu of all property taxation, it is a property tax and must be valid as 
such.*° In close cases the court will, when possible, construe the tax 
before it as one or the other, according to which construction will 
support the tax.*? 





35 Thus a tax is bad which, in addition to a property tax, imposes one upon 
gross receipts, part of which come from interstate commerce. Crew Levick Co. 
v. Pennsylvania, 245 U. S. 292. (1917). Or imposes a “ fee ” for filing the corpora- 
tion charter, graduated in amount according to the total capital stock of the 
corporation. Ludwig v. Western Union Telegraph Co., 216 U. S. 146 (1910). 

36 See Air-Way Electric Appliance Corp. v. Day, 45 Sup. Ct. Rep. 12, 15. 
(1924). 

87 Air-Way Electric Appliance Corp. v. Day, supra, note 36. 

88 Dawson v. Kentucky Distilleries & Warehouse Co., 255 U. S. 288 (1921). 
But the wording of the statute is important as a test. Republic Acceptance Corp. 
v. DeLand, 275 Fed. 632 (E. D. Mich., 1921). And the declared purpose of the 
legislature is accepted unless inconsistent with the meaning and effect of the 
enactment. Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 
136 N. E. 375 (1922). But the Supreme Court, though accepting the state 
court’s construction of the statute, will determine for itself “the actual opera- 
tion and effect of the tax, irrespective of the form it bears or how it is char- 
anne by the state court.” Crew Levick Co. v. Pennsylvania, 245 U. S. 292, 
294 (1917). 

89 Southern Ry. Co. v. Watts, 260 U. S. 519 (1923). 

40 Oklahoma v. Wells, Fargo & Co., 223 U. S. 298 (1912); U. S. Express Co. 
v. Minnesota, 223 U. S. 335 (1912); Cudahy Packing Co. v. Minnesota, 246 
U. S. 450 (1918). 

41 Cf, Postal Telegraph Co. v. Adams, 155 U. S. 688, 698 (1895); Cudahy 
Packing Co. v. Minnesota, supra, note 40; Southern Ry. Co. v. Watts, supra, 
note 39. 
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Owing to the theory which long prevailed, namely that a state could 
charge what it chose in the form of a “ franchise tax” as a condition 
upon the admission of a foreign corporation,** the early cases did not 
find it necessary to draw this distinction; and in the Western Union 
Telegraph Co. case the Court did not attempt to make clear what kind 
of a tax was before it. The same tax was held invalid by the majority 
on the ground of the commerce clause, and in a concurring opinion on 
the ground of the Fourteenth Amendment. In decisions which followed, 
the Court advanced both grounds more or less indiscriminately without 
recognizing whether in substance the tax was a true excise tax or a 
property tax. The result of this is that in the decisions there is no 
clear understanding as to the constitutional limitation which applies 
respectively to the different types of taxes. 

Thus in Baltic Mining Co. v. Massachusetts ** the Court took ad- 
vantage of the earlier insistence on the commerce clause to allow the 
imposition of an excise tax on the total capital stock of a foreign manu- 
facturing concern. The Western Union Telegraph Co. case was dis- 
tinguished on the ground that there the corporation was engaged chiefly 
in interstate commerce, and the tax inevitably burdened interstate com- 
merce, while in the case at bar the corporation was seeking to do busi- 
ness of an essentially intrastate character. The distinction cannot be 
supported. It is submitted that the Court wholly failed of a correct 
analysis of the Telegraph case, and failed to apply the commerce clause 
as a horizontal limit. The fact, emphasized by the Court, that the 
tax in question was limited to a maximum of two thousand dollars, 
may assure its reasonableness; but it can have no bearing upon a 
correct logical analysis of the incidence of the tax. At the next oppor- 
tunity the Court took advantage of a change ** in the statute there 
involved, in effect to overrule the Baltic case in International Paper Co. 
v. Massachusetts ** and Locomobile Co. v. Massachusetts.*° It is 
noteworthy, however, that even in these leading cases, the Court has 
laid down both the Fourteenth Amendment and the commerce clause 
as limitations upon franchise taxes, without thoroughiy differentiating 
their proper applications. 

The confused analysis in the Telegraph case also led to the im- 
pression *” that the Court had eradicated the distinction between a 
property and franchise tax, and this has been a source of error in 





42 See supra, notes 31, 32. 

43 231 U. S. 68 (1913). 

44 The earlier statute (1909 Mass. Srar., c. 490) limited the total annual tax 
in any case to $2000. This was amended (1914 Mass. Srat., c. 724) by imposing 
an additional tax above that limit in the case of corporations having an au- 
thorized capital in excess of $10,000,000. The limit in the earlier statute was 
the straw at which the Court clutched to distinguish the Baltic case in Looney 
v. Crane Co., 245 U. S. 178 (1917). One of the cases which overruled the Baltic 
case was Locomobile Co. v. Massachusetts, 246 U. S. 146 (1918). It is interest- 
ing to note that in that case the Locomobile Company could not have been 
prejudiced by the change in the statute, since it had an authorized stock of only 
$6,500,000. The Court was evidently determined to set the Baltic case aside. 

45 246 U. S. 135 (1918). 

46 246 U. S. 146 (1918). 

47 See 2 Coorey, TAXATION, 4 ed., § 817. 
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later cases. But in the comparatively recent case of Southern Railway 
Co. v. Watts,** the Court clearly establishes the distinction between 
them in reasserting *° the power of a state to impose a property tax 
on the full value of the corporation property within the state, and, 
in addition, to levy a true excise tax for the privilege of doing purely 
intrastate business. 

It is submitted that the correct approach to a problem such as 
that presented in the Telegraph case would be to consider whether the 
tax in question was in fact a property tax or a privilege tax, and then 
apply the constitutional limitations outlined above. 

There is no manner in which the states can avoid the application 
of these limitations upon their taxing power. Since the cases dealing 
with the “equal protection” clause of the Fourteenth Amendment 
expressly reserved the case of a foreign corporation seeking. admission 
for the first time, it was early thought that from the ability to exclude, 
it followed not only that the state could charge an arbitrary sum 
for admission,”° but also that it could impose as a condition upon ad- 
mission a stipulation that, if the corporation should remove into a 
federal court a case brought against it in the state courts, its license 
to do business in the state should be cancelled. Such was the holding 
in Security Mutual Life Insurance Co. v. Prewitt.’ . It had already 
been laid down,®? however, that no condition precedent to admission 
could be imposed which, in itself, was “ repugnant to the Constitution 
and laws of the United States.” °° If that doctrine were to mean any- 
thing, the Prewitt case was clearly unsatisfactory; °* and finally it 
was overruled by “ distinction ” in Harrison v. St. Louis & San Fran- 
cisco R. R. Co.*® Asa result, the “ doctrine of unconstitutional con- 
ditions ” °° has become firmly established, and it is settled that a state 
“ cannot require the corporation as a condition of the right to do local 
business therein to submit to a tax upon its interstate business or on 
its property outside the state.” °” 





48 260 U. S. 519 (1923). See the valuable discussion in the brief for the 
appellees, pp. 130-150. 

49 The same principle had already been laid down in Brooklyn City R. R. 
Co. v. New York, 199 U. S. 48 (1905), and Ohio Tax Cases, 232 U. S. 576 
(1914). 

50 Supra, note 31. 

51 202 U. S. 246 (1906). 

52 Insurance Co. v. Morse, 20 Wall. (U. S.) 445 (1874); Barron v. Burnside, 
12r U. S. 186 (1887). 

53 Barron v. Burnside, supra, at 200. 

54 The earlier cases had held that a state could not, as a condition precedent 
to admitting a foreign corporation to do local business, require it to agree not 
to remove suits brought against it in the state courts into a federal court. The 
Prewitt case expressly reaffirmed these decisions, but distinguished the situa- 
tion at bar in a manner very difficult to follow. For an able criticism, see 
HENDERSON, THE PosITION oF FoREIGN CORPORATIONS IN CONSTITUTIONAL Law, 
137, 138. 

55 232 U. S. 318 (1914). This decision was soon followed in Wisconsin v. 
Philadelphia & Reading Coal Co., 241 U. S. 329 (1916). 

56 See HENDERSON, OP. cit., 132-147. 

57 International Paper Co. v. Massachusetts, 246 U. S. 135, 141 (1918). See 
also Looney v. Crane Co., 245 U. S. 178, 188 (1917); Wallace v. Hines, 253 
U. S. 66, 69 (1920). 
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Unrarr CoMPETITION: NECESSITY FOR ACTUAL COMPETITION. — 
The truism that law is a developing science is nowhere more strikingly 
illustrated than in the law of unfair competition. As late as 1742, 
Lord Hardwicke “ knew of no instance of restraining one trader from 
making use of the same mark with another.” * During the next cen- 
tury the common law of trademarks took shape. But just as soon as 
this body of law became reduced to a set of rigid rules,” trading pirates 
adopted many new devices for taking advantage of the good-will of 
other men’s businesses which very cleverly avoided these rules.* To 
protect the honest business man against these impostors equity devel- 
oped the law of unfair competition.* 

But the courts were to a great extent handicapped by the precedents 
of an era when unregulated competition legalized a very low type of 
commercial morality.° In addition, the usual cases demanding relief 
under the law of unfair competition * in the early days of equity’s pro- 





1 See Blanchard v. Hill, 2 Atk. 484 (1742). 

2 It has been suggested that the development of the law of unfair competi- 
tion out of the law of trademarks is analogous to the growth of equity as 
a means of escaping the rigidity of the common law. See E. S. Gordon, “ Unfair 
Trade,” 2 Can. L. Rev. 319. Cf. Grocers’ Journal v. Midland Publishing Co., 
127 Mo. App. 356, 105 S. W. 310 (1907). 

There has been much speculation as to whether or not a trademark is 
property. It is sometimes called property even by the English courts. See 
Wotherspoon v. Currie, L. R. 5 H. L. 508, 522 (1872). But see Collins Co. v. 
Brown, 3 K. & J. 423, 428 (1857). But it is clear that there is no property 
right in the trademark apart from the business it represents. The earlier equity 
courts emphasized the property requirement because of the rule that equity pro- 
tects only rights of property. Today, however, it is improbable that such a 
broad statement can be supported. See Roscoe Pound, “ Equitable Relief Against 
Defamation and Injuries to Personality,” 29 Harv. L. Rev. 640. See Zechariah 
Chafee, “ The Progress of the Law — Equitable Relief against Torts,” 34 Harv. 
L. Rev. 388, 407. It is more exact to say that the good-will of the business is 
the property which the law of trademarks protects. See Chadwick v. Covel, 
151 Mass. 190, 194, 23 N. E. 1068, 1069, Chafee, Cas. Equit. Relief against Torts, 
107 (1890). Cf. A. J. Reach v. Simmons Hardware Co., 155 Mo. App. 412, 135 
S. W. 503 (1909). See Hopkins, TRADEMARKS, 4 ed., 305. 

3 See Edward S. Rogers, “ Unfair Competition,” 3 Inz. L. Rev. 551-554. See 
1r Micu. L. Rev. 358. 

4 By 1843, courts were protecting traders against the unfair “passing off ” 
of competitors. Croft v. Day, 7 Beav. 84 (1845). See Reddaway v. Banham, 
[1896] A. C. 199, 204. In this country, the doctrine of unfair competition was 
recognized as early as 1825. Snowden v. Noah, Hopk. Ch. (N. Y.) 347 (1825). 
Cf. Thompson v. Winchester, 19 Pick. (Mass.) 214 (1837). The leading American 
case is Lawrence Mfg. Co. v. Tennessee Co., 138 U. S. 537 (1891). See Myron 
W. Watkins, “ The Change in Trust Policy,” 35 Harv. L. Rev. 815, 832. See also 
29 Harv. L. REv. 763. 

5 See W. K. Townsend, “ Trademarks and Unfair Trade,” Two Centuries 
GrowTH oF AMERICAN Law, 436; Myron W. Watkins, supra, 35 Harv. L. Rev. 
815, 832. See 11 Micn. L. Rev. 358, 359. 

6 The term “unfair competition” is an unfortunate choice to denote the 
body of equitable principles giving relief from these unfair business methods. 
Under the existing law, it is seemingly impossible of definition. See Charles G. 
Haines, “ Efforts to Define Unfair Competition,” 29 Yare L. J. 1. It has been 
defined as “ the selling of goods which shock judicial sensibilities.” Margaret 
Stief Inc. v. Bing, 215 Fed. 204, 208 (S. D. N. Y., 1914). In White Studios v. 
Dreyfus, 221 N. Y. 46, 49, 116 N. E. 796, 798 (1917), it is decided that decep- 
tion actual or possible in the minds of the purchasing public as to the origin 
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tection happened to be simple cases of one trader’s passing off his own 
goods as those of a rival, so that “ passing off”? would explain practi- 
cally all the decisions." It was natural, therefore, that the courts 
should later on find scant authority for enjoining acts of a defendant 
who was not, strictly speaking, a competitor of the plaintiff.s And 
so courts and text-writers came to consider it a fundamental principle 
that there could be no unfair competition unless the parties were 
actually competing.® 





of the goods is enough. In Lawerence Mfg. Co. v. Tennessee Mfg. Co., 138 
U. S. 537, 540 (1890), Fuller, C. J., used the phrase “ cases analogous to trade- 
marks.” See Grafton D. Cushing, ‘“ On Certain Cases Analogous to Trademarks,” 
4 Harv. L. Rev. 321. The term unfair trade seems preferable because it is more 
generic. See Goodyear’s India Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 
128 U. S. 598, 604 (1888). See Grocers Journal v. Midland Publishing Co., 
127 Mo. App. 356, 360, 105 S. W. 310, 315 (1907). 

The term “ passing off” has found favour with the English judges whereas 
“unfair competition ” is the common American expression. See Nims, UNFAIR 
CoMPETITION, 2 ed., 2. In these attempts to enforce the dictionary meaning 
courts have quite lost sight of the broad equitable principles for which these 
terms are but symbols. Compare the analogous situation in the law of equitable 
servitudes where the phrase “ Covenants running with the land” has caused much 
harm. See Roscoe Pound, “ Progress of the Law — Equity,” 33 Harv. L. Rev. 
816. 

7 Howe Scale Co. v. Wyckoff, 198 U. S. 118 (1904); Reddaway v. Banham, 
[1896] A. C. 199. See Nims, Unramrr Competition, 2 ed., 4. See FEDERAL 
TraDE ComMM., MEMORANDUM OF UNFAIR COMPETITION AT ComMoN Law. See II 
Micu. L. REv. 3509. 

Cf. Clark v. Freeman, 11 Beav. 112 (1848). An injunction was refused 
against a druggist who was selling a quack medicine which he called “ Sir James 
Clark’s Consumption Pills” under the false representation that it was prepared 
by or under the direction of the eminent physician Sir James Clark. Lord 
Langdale thought that since Sir James Clark was not in the pill business no 
injury was done to his property of which a court of equity could take cog- 
nizance. This case has been criticized. See Maxwell v. Hogue, L. R. 2 Ch. 307 
(1867) ; In re Riviere’s Trademark, 26 Ch. D. 48, 52 (1883). The case illustrates 
a penumbral situation where the law of unfair competition and the right to 
privacy become indistinguishable. Cf. Vassar College v. Loose Wiles Biscuit Co., 
197 Fed. 982 (W. D. Mo., 1912). See Nims, op. cit., 168. 

8 Dockrell v. Dougal, 80 L. T. R. 556 (1899). In Edison v. Edison Poly- 
form Mfg. Co., 73 N. J. Eq. 136, 67 Atl. 392 (1907), the court dismisses the 
question of unfair competition rather summarily and discusses the case upon the 
basis of the right to privacy. The case is easily explicable, however, on the 
former ground, and the broad terms of the decree would seem to show that 
the court really was proceeding on such a theory. In the trademark cases 
equity will grant protection only against the use of the trademark on goods of 
the same general class. Church & Dwight Co. v. Ross, 99 Fed. 276 (Circ. D. 
Ind., 1900). See Hopxins, TRADEMARKS, 4 ed., 308. It is very difficult to 
determine what is meant by goods of the same general class. See Nims, op. 
cit., 420. If the owner of the trademark, although not immediately using it 
upon a class of goods with which the defendants will compete, is preparing to 
use the mark on such competing goods, he will be granted relief against the 
defendant’s attempt to appropriate his good-will for the sale of such goods. 
Wilcox & White Co. v. Leiser, 276 Fed. 445 (S. D. N. Y., 1918). But see Bor- 
den’s Ice Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 510 (7th Circ., 
1912), criticized in 26 Harv. L. Rev. 442. The test in these cases is whether the 
public is likely to be misled. See N. Wolf & Sons v. Lord & Taylor, 41 App. 
D. C. 514, 515 (1914). Cf. Collins Co. v. Oliver Ames & Sons Corp., 18 Fed. 
561 (S. D. N. Y., 1883). See 29 Harv. L. Rev. 763. 

® Borden’s Condensed Milk Co. v. Borden’s Ice Cream Co., supra, note 8; 
Simplex Auto Co. v. Kahnweiler, 162 App. Div. 480, 147 N. Y. Supp. 617 (1914) ; 
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In the recent case of Vogue Co. v. Thompson-Hudson Co.,'° how- 
ever, the Sixth Circuit Court of Appeals squarely repudiated such a 
doctrine and allowed a fashion magazine an injunction against a hat 
manufacturer who sought to secure for himself the benefit of the 
plaintiff’s good-will and reputation in the field of fashion. It is impos- 
sible to find any element of competition between the parties, but “ there 
is no fetish in the word competition: the invocation of equity rests more 
vitally upon the unfairness.” 71 Facing a somewhat analogous situa- 
tion in Walter v. Ashton,” the English Court of Chancery found no 
difficulty in allowing a newspaper an injunction against a bicycle 
manufacturer.'* 

Courts of equity in these unfair competition cases are seeking to 
protect the good-will and reputation of the plaintiff..* Insistence by 
the courts upon the presence of competition between the parties can 
only be justified upon a theory that good-will and reputation can only 





Basket Stores of Lincoln v. Allen, 99 Neb. 217, 155 N. W. 893 (1915); Kaufman 
v. Kaufman, 223 Mass. 104, 111 N. E. 69 (1916). In Astor v. West 82nd St. 
Realty Co., 167 App. Div. 273, 152 N. Y. Supp. 631 (1915), an apartment house 
owner was refused an injunction against the defendant hotel owner who used 
the same name. The case seems to be sound since there was no evidence of 
actual or future damage. The result might be different if the apartment house 
copied the name of the hotel. So too in-the Simplex case it is rather difficult 
to understand how the good-will of an automobile manufacturer is going to be 
harmed in any way by what the manufacturer of a fire extinguisher may do. 
Cf. Eastern Outing Co. v. Manheim, 59 Wash. 428, 110 Pac. 23 (1910). In 
Ainsworth v. Walmsley, L. R. 1 Eq. 518, 524 (1866), occurs the much quoted 
phrase of Wood, V. C.: “If he does not carry on a trade in iron but carries 
on a trade in linen and stamps a lion on his linen, another person may stamp a 
lion on iron.” But that is saying no more than that the conduct of the Lion 
Iron Co. will in no way affect the good-will of the Lion Linen Co. 

10 300 Fed. 509 (6th Circ., 1924). For the facts of this case, see RECENT 
Cases, infra, p. 405. The court found it unnecssary to decide whether the 
plaintiff’s trademark was infringed by its use upon such a totally different 
article. Probably a magazine is so unlike a hat that most courts would refuse 
relief on this narrow ground. G. & J. Tire Co. v. J. G. Motor Car Co., 39 
App. D. C. 508 (1913): Simplex Automobile Co. v. Kahnweiler, 162 App. Div. 
480, 147 N. Y. Supp. 617 (1914). Cf. Kinsley v. Jacoby, 28 Abb. N. C. 451, 20 
N. + gpg 46 (1892); White Studio v. Dreyfus, 221 _N. Y. 46, 116 N. E. 796 
(1917). 

11 See Denison, J., in Vogue Co. v. Thompson-Hudson Co., 300 Fed. 5009, 
512 (6th Circ., 1924). 

12 [1902] 2 Ch. 282. The same principles were applied in Eastman Co. v. 
Kodak Co., 15 Rep. Patent Cas. 105 (1898). Cf. Dunlop Pneumatic Tire Co. v. 
Dunlop Lubricant Co., 16 Rep. Patent Cas. 12 (1890). 

13 In Aunt Jemima Co. v. Rigney & Co., 247 Fed. 407, 410 (2nd Circ., 1917), 
the court is not at all clear whether relief was given because of trademark 
infringement or upon grounds of unfair competition. If it were given on the 
first ground, the requirement that the goods be of the same class seems very 
loose. The language of the court seems rather to recognize the principles of 
the Vogue case. See Peninsular Co. v. Levinson, 247 Fed. 658, 671 (6th Circ., 
1917); Akron Co. v. Willys Co., 273 Fed. 674, 678 (3rd Circ., 1921). Cf. 
Virginia Baking Co. v. Southern Biscuit Works, 111 Va. 227, 68 S. E. 261 
(1910). 

14 American Washboard Co. v. Saginaw Mfg. Co. 103 Fed. 281 (6th Circ., 
1900); Shaver v. Heller, 108 Fed. 821 (8th Circ., r901). See George Cunning- 
ham and Joseph Warren, “A Phase of Accounting in Trademark Cases,” 20 
Harv. L. Rev. 620. 
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be damaged by competitors.** But such a theory is untenable, in 
the light of human experience. If the defendant’s conduct is likely 
to cause confusion of the traders, so that the public believes or is 
likely to believe that the goods of the defendant are the goods of the 
plaintiff or that the plaintiff is in some way connected with or is a 
sponsor for the defendant,’® then a sufficient case is made out for 
injunctive relief. The result of a contrary rule would make the good- 
will and reputation of the plaintiff depend not only upon the conduct 
of the plaintiff but also upon the acts of the defendant and the excel- 
lence, or, what is more likely, the inferiority, of his products.’” 

The principles in this particular branch of the law should be suffi- 
ciently general and elastic to cope with the constantly developing 
ingenuity of the trade parasite.‘* Just as soon as the “rights ” there- 
under are defined in specific rules, they become so limited that the 
infringer can find loopholes to give him legal excuses for being dis- 
honest at another man’s expense.’® Fundamentally, the law of trade- 
marks and of unfair competition are based upon the same general 
principle: 7° that a man’s continued enjoyment of his trade reputa- 
tion and the good-will flowing therefrom should be protected. 

Another change that has come with the realization of this broad basis 


15 In Atlas Mfg. Co. v. Street & Smith, 204 Fed. 398 (8th Circ., 1913), aff’d 
in 231 U. S. 348 (10913), the case was resolved on a dictionary definition of 
“competition.” Hook, J., dissented very briefly: “ My objection to the above 
conclusion can be expressed in a sentence: the defendants are engaged in ap- 
propriating the fruits of the complainants’ current endeavors, and are deceiving 
the public.” 

16 Aunt Jemima v. Rigney & Co., 247 Fed. 407 (2nd Circ., 1917); Walter 
v. Ashton, [1902] 2 Ch. 282. See Hopxins, TRADEMARKS, 4 ed., 310. In the 
Vogue case, as the court points out, and as the evidence shows, the purchasing 
public would be certain to think that in some way the Vogue Magazine Co. 
was connected with the Vogue Hat Co. 

On the test of deception from the point of view of the public, the law is 
unsettled. In Massachusetts, the resemblance must be so close that a person 
using ordinary care would confuse the one with the other. See Gilman v. 
Hunnewell, 122 Mass. 139, 148 (1877). But the ignorance of a particular pur- 
chaser should not be a defense. See Von Mumm v. Frash, 56 Fed. 830, 832 (E. D. 
N. Y., 1893). Cf. Wirtz v. Eagle Bottling Co., 50 N. J. Eq. 164, 24 Atl. 658 
(1892). The most important inquiry is to find what class of the public was 
intended as purchasers. Cf. Barnes Co. v. Vandyck-Churchill Co., 207 Fed. 855 
(S. D. N. Y., 1913), aff'd in 213 Fed. 637 (2nd Circ., 1914). 

17 Akron Co. v. Willys Co., 273 Fed. 674 (3rd Circ., 1921); Coty v. Pres- 
tonette, 285 Fed. sor (2nd Circ., 1922); Eastman Co. v. Kodak Cycle Co., 15 
Rep. Patent Cas. 105 (1898). See Aunt Jemima Mills v. Rigney, 247 Fed. 407 
409 (2nd Circ., 1917). 

18 See Grafton D. Cushing, “ On Certain Cases Analogous to Trademarks,” 
4 Harv. L. Rev. 321; Edward S. Rogers, “ The Ingenuity of the Infringer and 
the Courts,” 11 Micn. L. Rev. 613, 615. See also 27 Harv. L. Rev. 99. See 
Heinisch’s Sons Co. v. Baker, 86 Fed. 765, 768 (S. D. N. Y., 1898). In West- 
minister Laundry Co. v. Hesse Envelope Co., 174 Mo. App. 238, 156 S. W. 767 - 
(1913), the “ stopurkicken” case, the court refused to give damages to the 
advertiser because no actual good-will of his business was affected. In such 
a case injunctive relief might possibly be given. 

19 See Shaver v. Heller, 108 Fed. 821, 827 (8th Circ., 1901). See Edward S. 
Rogers, “ Predatory Price Cutting as Unfair Trade,” 27 Harv. L. Rev. 130. 

20 Elgin Watch Co. v. Illinois Watch Co., 179 U. S. 665 (1901); Merriam v. 
Saalfield, 198 Fed. 369 (6th Circ., 1912). See Nuws, Unrarr CoMPETITION, 2 
ed., 389. See 13 L. Quart. Rev. 156. 
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for “unfair competition” is the elimination of the requirement of 
“fraud.” Although the law of unfair competition has evolved through 
the application of principles of fraud, with the result that, in this 
country at least, there will be no relief where the defendant has 
acted in good faith toward both the plaintiff and the public,”* yet a 
realization that the true basis of equity’s interference in such cases 
is not fraud but the protection of good-will has caused many courts 
to question the propriety of inquiry into the defendant’s mental state.”* 
At any rate, in the Vogue case, the existence of an actual intent to 
profit from the established good-will of the plaintiff through a decep- 
tion of the public, plus the likelihood of injury to the plaintiff, seem 
clearly to satisfy requirements for equitable relief. 

It has been pointed out that decisions in cases of this sort have a 
far-reaching effect on commercial morality.2* By the courts’ im- 
position of a strict standard of business conduct, a reputation won 
through honest trading is protected and the impostor is forced to 
seek the public favor by honorable means.”° 





ENFORCEMENT OF DUTIES UNDER THE LABOR PROVISIONS OF THE 
TRANSPORATION Act. —A long line of congressional legislation? has 
attempted to protect the public interest in keeping railroad transporta- 
tion uninterrupted by labor disputes. .In the latest effort, the labor 





21 Apollo Bros. v. Perkins, 207 Fed. 530 (3rd Circ., 1913); Dunston v. Los 
Angeles Van & Storage Co., 165 Cal. 89, 131 Pac. 115 (1913). But see Forster 
Mfg. Co. v. Cutter-Tower Co., 211 Mass. 219, 97 N. E. 749 (1912). In this 
country, the intent of the infringer of a trademark is immaterial. McLean v. 
Fleming, 96 U. S. 245 (1870). In England, it is clearly settled that fraud on the 
part of the defendant is immaterial not only in the technical case of trademark 
infringement but also in the law of unfair competition. Singer Mfg. Co. v. 
Wilson, [1877] 3 A. C. 376; Cellular Clothing Co. v. Maxton Murray, [1899] 
A. C. 326. In Lever v. Bedingfield, 15 Rep. Patent Cas. 453 (1898), a defendant 
was enjoined because he intended to defraud even though his marks were actually 
incapable of deceiving the public. The Court of Appeals reversed this anomaly 
in 16 Rep. Patent Cas. 3 (1808). 

22 Saxlehner v. Apollinaris, [1897] 1 Ch. 893; Chivers v. Chivers, 17 Rep. 
Patent Cas. 420 (1900). See Trappey v. MclIlheney Co., 281 Fed. 23, 27 (5th 
Circ., 1922). See Edward S. Rogers, “ Predatory Price Cutting as Unfair Trade,” 
27 Harv. L. Rev. 139, 152; E. R. Coffin, “Fraud as an Element of Unfair 
Competition,” 16 Harv. L. Rev. 272. But even though an actual fraudulent 
intent is not essential its existence greatly simplifies the proof that the result is 
calculated to deceive. Cellular Clothing Co. v. Maxton Murray, [1899] A. C. 
326. Courts will usually reason that where there is an actual fraudulent intent 
there is greater likelihood of deception to the public. See Enoch Morgan Sons 
v. Ward, 152 Fed. 6090, 693 (7th Circ., 1907). See 7 Micn. L. Rev. 412. 

23 Eckhart v. Consolidated Co., 72 Ill. App. 70 (1897). The increasing 
liberality in construing what is meant by goods of the same class in trademark 
cases is an indication of the rapid merger of the fields of trademarks and unfair 
competition. Cooking Utensil Co. v. Sargoy, 276 Fed. 447 (E. D. N. Y., 1921). 
Cf. Imperial Sales Co. v. Fairbanks Co., 270 Fed. 686 (App. D. C., 1921). 

24 See Grafton D. Cushing, supra, 4 Harv. L. Rev. 321; Myron W. Watkins, 
Supra, 35 Harv. L. Rev. 815, 832. 

25 See W. L. Putnam, “ Deceptive Use of One’s Own Name,” 12 Harv. L. 
Rev. 243, 261. 

1 A long progression of statutes has shown an increasing recognition of the 
public interest involved. Law of 1888, 25 Srat. at L. 501; Erdman Act, 30 Srat. 
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sections of the Transportation Act of 1920,” the following machinery 
is provided to settle such disputes: (1) A “duty” is imposed on 
carriers and employees to “use every reasonable effort to avoid inter- 
ruption” to transportation by reason of a trade dispute.’ (2) It is 
provided that “all such disputes shall be considered, and, if pos- 
sible, decided, in conference ” between representatives of the carriers 
and employees directly interested; * and (3) on failure of such con- 
ference to reach a decision, “shall be referred” to an appropriate 
board,° the ultimate board of appeal being the Railway Labor Board.* 
(4) This Board may make public any violations of its decisions.’ Ex- 
cept for this publication and a power given the Board to subpoena 
witnesses,® the statute is silent as to its enforcement. 

Has such an act any “ teeth” to accomplish its purpose or is it 
merely a suggestion by Congress of the nice thing todo? The Supreme 
Court has said® that the enforcement of the Board’s actual decisions 
must depend solely on “the force of public opinion invoked by the 
fairness of a full hearing, the intrinsic justice of the conclusion, 
strengthened by the official prestige of the Board, and the publica- 





AT L. 424; Newlands Act, 38 Star. at L. 103, 1916 U. S. Comp. Srar., § 8666; 
Adamson Law, 39 Stat. aT L. 721, 1916 U. S. Comp. Srar., § 8680a; Transporta- 
tion Act on 1920, tit. 3, 41 Stat. aT L. 469, 1923 U. S. Comp. Srat., § 100714. For 
a history and discussion of this development, see SHARFMAN, THE AMERICAN 
RAILROAD PROBLEM, 317-338; C. O. Fisher, “ Use of Federal Power in Settlement 
of Railway Labor Disputes,” Bull. 303, U. S. Bureau of Labor Statistics. 

For a discussion of the peculiar character given to railroad labor problems 
because of the public interest involved, see VANDERBLUE AND BurRGESS, RAILROADS: 
RaTEs — SERVICE — MANAGEMENT, 372-397; SHARFMAN, OP. Cit., 310-344, 427-430. 

2 Transportation Act of 1920, tit. 3, supra. In the original bill as it went to 
the Senate, there was an anti-strike provision. See 66th Cong., rst Sess., Sen. Rep. 
No. 304. This was dropped out and the present provisions were substituted by 
the conference committee of the two Houses. See Report of the Conference Com- 
mittee, 59 Conc. Rec. 3043. See MacVeacH, THE TRANSPORTATION ACT OF 1920. 

3 § 301. 

4 $301. 

5 §301. Methods of appeal to the Railway Labor Board are provided for in 
§ 307 (a), (b). The Board is given power to hold hearings on its own motion 
in cases of emergency. 

6 The provisions dealing with the composition of this Board are in §§ 304-306, 
308. In creating a permanent board, and in discontinuing the practice of setting 
up a new machinery for each dispute, it was hoped to have the members become 
really expert on railway labor problems and thus to have their decisions carry 
added weight. Recognition of the public interest in these problems is shown by 
the fact that three members of the Board are chosen to represent the public. 

7 § 313. 

8 § 310 (a), (b). In cases of disregard of its subpoena, the Board may seek 
‘court aid to compel attendance. This power has been upheld in a very re- 
cent case as yet unreported. Railway Labor Board v. Robertson (N. D. Iil.), 
Nov. 6, 1924, reported in The New York Times, Nov. 7, 1924. This decision in- 
volved also the jurisdiction of a district court over non-residents when a national 
commission such as the Labor Board seeks to compel persons to testify. See The 
New York Times, Nov. 7, 1924. By § 311, the Labor Board is given similar power 
to compel the production of documents. For other statutes authorizing federal 
“ administrative” commissions to seek court aid in compelling testimony, see 
Felix Frankfurter and J. M. Landis, “ Power of Congress over Procedure in Crimi- 
nal Contempts in ‘ Inferior’ Federal Courts,” 37 Harv. L. Rev. roro, 1086, 1088. 

® Pennsylvania R. R. Co. v. Railway Labor Board, 261 U. S. 72, 79 (1923), 

per Taft, C. J. 
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tion of the violation of such decision by any party to a proceeding.” *° 
But, because the Board’s adjudications of disputes are thus unen- 
forcible by the courts, does it necessarily follow that all the processes 
provided to bring the dispute to an adjudication which can so arouse 
and direct public opinion are likewise unenforcible? +1 This question 
is raised by a series of recent cases growing out of labor troubles on 
the Pennsylvania Railroad.'* The railroad, wishing to change wages 
and working conditions, held conferences with employee representa- 
tives chosen by the vote of a small minority of the type of labor in- 
volved, and refused to confer with the organizations which a majority 
had chosen.'* On appeal by the latter, the Labor Board decided ** 
that the conferences held were invalid, and ordered new elections and 
new conferences. The railroad refused to obey the order.” Organi- 
zations, claiming to represent the classes of employees involved, then 
brought separate bills to enjoin the railroad from paying lower wages 
until a conference satisfactory under the Act** should be held. The 
attempt was not to compel a conference as the performance of the 
Labor Board’s order but as a fulfilment of a duty to confer imposed 





10 The fact that the force of public opinion is the only sanction for the deci- 


sions has been the chief cause of criticism of the Act. But where the public in- . 


terest is so great, the social pressure of properly informed public opinion should 
be relatively powerful. Of the 2500 decisions rendered up to July 1, 1924, very 
few violations have been reported. See Pennsylvania R. R. Co. v. Railway Labor 
Board, 261 U. S. 72, 79 (1923); United States v. Railway Employees, z9o0 Fed. 
978, 982 (N. D. Ill., 1923). Compare the use of public opinion in the Massachu- 
setts Minimum Wage Law. See 1912 Mass. Srat., c. 706. See Holcomb v. 
Creamer, 231 Mass. 99, 120 N. E. 354 (1918). 

11 There seems no objection in principle to a statute some provisions of which 
are enforcible by court aid, while others are dependent upon public opinion only. 
Certainly, such a variation could be expressly provided for; if it can be fairly 
implied, there should be no more difficulty. Whether or not it can be fairly im- 
plied is the subject of this Nore. 

12 Brotherhood of Railway Clerks v. Pennsylvania R. R. Co., 1 F. (2d.) 171 
(3rd Circ., 1924). For the facts of this case, see Recent Cases, infra, p. 402. See, 
in the lower courts, Brotherhood of Railway Clerks v. Pennsylvania R. R. Co., 
296 Fed. 218 (E. D. Pa., 1922) ; System Federation No. 90 v. Pennsylvania R. R. 
Co., 296 Fed. 220 (E. D. Pa., 1924). See also Festemacher v. Pennsylvania R. R. 
Co., 296 Fed. 210 (E. D. Pa., 1922); s. c., 296 Fed. 213 (E. D. Pa., 1922). 

18 The underlying ground of dispute lies right there. The railroad has its own 
plan of employee representation which it wishes to carry out. See the pamphlet 
EMPLOYEE REPRESENTATION ON THE PENNSYLVANIA R. R. SystEM, Sept. 26, 1922. 
It is willing to confer with any individuals elected from among its workers, but 
not with national unions or branches thereof as such. For the brotherhood’s point 
of view, see 22 Ramway CLerK, 368. See “ Unionization and Employee Repre- 
sentation in Competition,” 1924 Law anp Lasor, 253. For the Railway Labor 
Board’s point of view, see Decision No. 119, 2 R. L. B. 87, 95, 96. 

14 Decisions Nos. 218, 220, 2 R. L. B. 207, 216. 

15 When the Labor Board had determined to publish the violation of its de- 
cisions, the railroad sought to have the Board enjoined from so doing, on the 
ground that it had no jurisdiction over the validity of elections of employee 
representatives. This contention was not sustained. Pennsylvania R. R. Co. v. 
Railway Labor Board, 261 U. S. 72 (1923). The Board thereafter published the 
fact of the violation. Decision No. 1829. 

16 The determination of the validity of conferences is within the jurisdiction 
of the Board. Pennsylvania R. R. Co. v. Railway Labor Board, supra. There- 
fore the finding of the Board that the conference held did satisfy the Act should 
be binding in any court, since both parties appeared on the merits. 
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by the Act. In all cases an injunction was refused, on the ground that 
neither employees nor carriers can compel the other to submit a dis- 
pute to conference or to the Labor Board. 

It is submitted that this is an incorrect interpretation of the statute. 
The paramount consideration in construing legislation must be the 
effectuation of its purpose.** As early as 1584, the celebrated Hey- 
don’s Case** laid down rules of statutory interpretation now tradi- 
tional: that the judges should look at the state of the common law 
before the statute, the ‘‘ mischief ” sought to be cured, and the method 
by which the legislature had attempted the cure; that’ then it is their 
“ office to make such construction as shall suppress the mischief and ° 
advance the remedy.” Interpretation cannot, even better “to sup- 
press the mischief,” give court aid where the statute relies on public 
opinion or is couched in permissive terms. But where the legislature 
has used mandatory words, has imposed express “duties,” but has 
failed to provide effective remedies for their breach, the courts habit- 
ually apply these rules of interpretation to fill up the gaps in the 
legislature’s work and to give to those injured by violations of the 
statute such remedies either at law ’® or in equity *° as best carry out 
its purpose. For if no one may have relief for another’s violation of 
such a statutory duty, the legislative imposition of the duty is just 
so much talk. ; 

The provisions of the Transportation Act for conference and sub- 
mission of disputes might well have been held within the application 
of this principle. Congress apparently intended to prevent the havoc 
wrought upon the public by railroad industrial warfare by providing 
that the carriers and employees should take time to consider the fair 
claims of each other in conference and before the Board, and that 
each should have access to an impartial adjudication of the con- 
troversy and the publication of its merits to direct the powerful force 





17 See Lewis’ SUTHERLAND, STATUTORY CONSTRUCTION, 3 ed., 545, 644; BLACK, 
CONSTRUCTION AND INTERPRETATION OF Laws, 45. 

18 3 Co. Rep. 76 (1584). 

19 See Lewis’ SUTHERLAND, STATUTORY CONSTRUCTION, 3 ed., § 720; BLACK, 
op. cit., 85; Crates, STATUTE Law, 203 et seg. See also Roscoe Pound, “ Common 
Law and Legislation,” 21 Harv. L. Rev. 383. The most common instance of this 
is the remedy, given to creditors of corporations against stockholders who have 
purchased their stock from the corporation at a discount in violation of a statu- 
tory provision, to recover up to the par value of the shares, although there is no 
provision therefor in the statute. Vermont Co. v. Declez Co., 135 Cal. 570, 67 
Pac. 1057 (1902); Buck v. Jones, 18 Colo. App. 250 (1903); New Haven Trust 
Co. v. Gaffney, 73 Conn. 480, 47 Atl. 760 (1901); Utica Fire Alarm Co. v. Clock 
Co., 166 Mich. 618, 132 N. W. 502 (1911) ; McConey v. Belton Oil Co., 97 Minn. 
190, 106 N. W. goo (1906); Gager v. Paul, 111 Wis. 638, 87 N. W. 875 (1901). 
For other corporation cases, see WARREN, Cas. CORPORATIONS, 305-333. Breaches 
of statutory duties have in some cases been punished as misdemeanors when the 
statute named no penalty. State v. Tomlin, 63 W. Va. 649, 103 S. E. 110 (1920). 
See BisHop, Statutory Cries, 3 ed., §§ 138, 973; Crates, Statute Law, 3 ed., 
205. 

20 Norwood v. Dickey, 18 Ga. 528 (1855) ; State v. Cunningham, 81 Wis. 440, 
51 N. W. 724 (1892); Parker v. State, 133 Ind. 178, 32 N. E. 836 (1893); Beck v. 
Keidan, 215 Mich. 13, 183 N. W. 742 (1921); Stevens v. Chown, [1901] 1 Ch. 
894; Marriot v. East Grinstead Gas Co., [1909] 1 Ch. 70. See BLack, op. cit., 
85; Crares, STATUTE Law, 208-211. 
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of public opinion.** None of these ends can be effectually achieved if 
there is not some kind of compulsory process to get the dispute to 
conference and to hearings.2? The language of the pertinent sections 
is distinctly mandatory: a “duty” is imposed, disputes “shall be 
considered in conference,” and “shall be referred” to a board. 
Furthermore, the dictwm of the Supreme Court, restricting the en- 
forcement of decisions of the Board to public opinion, seems neither in 
terms nor in spirit so to limit the enforcement of the procedure lead- 
ing to decisions. Throughout the case, the Court urged a liberal con- 
struction of the Act to make it workable so that it would serve its 
‘ purpose.”* And on the point at issue it granted the Board an important 
jurisdiction not expressly conferred in the Act to decide on the com- 
petency of representatives because the absence of this power would 
“tend to make the Act unworkable.” 

If the Act is to be given ‘‘ teeth” of some kind in pursuance of 
these principles, an injunction at the suit of the party threatened with 
injury is the remedy best fitted to the purpose of the statute. A 
remedy at law for indeterminate damages is quite inadequate, and 
the prevention of the threatened change of the status quo without 
compliance with the Act best suits its effort to provide a cooling time. 

It would seem, therefore, that the statute has given all parties con- 
cerned — the railroads,?* the public through the attorney general,” 
and the employees as in the present cases— who are threatened with 
damage from breach of the statutory duties, the right to insist in 
equity on the submission to conference and adjudication as provided 
in the Act, whether or not a court can compel the defendant to abide 
by the decision reached. The only other apparent way in which car- 
riers or employees can bring their claims before the public is the 
very industrial warfare against which the policy of the Act is directed. 





21 See Pennsylvania R. R. Co. v. Railway Labor Board, supra, at 79, 83. 

22 Such court aid as is expressly given the Board in the power to subpoena 
(§ 310), coupled with the power to consider cases on its own motion in extraor- 
dinary emergencies (§ 307), is obviously insufficient as a practical matter to give 
complete effectiveness to the scheme for settling all disputes. This very scanti- 
ness for the purposes of the Act makes the presence of such court aid hardly serve 
as an argument that Congress intended to bar all other court help. On the con- 
trary, it would rather serve as an indication of legislative recognition that the 
processes to a decision should be enforcible, although the decisions themselves 
depend on public opinion. 

23 See Pennsylvania R. R. Co. v. Railway Labor Board, supra, at 79, 83. 

24 This raises the question as to whether the Clayton Act, § 20, would prevent 
an injunction on the petition of a railroad against employees who threatened to 
strike. 38 Stat. at L. 730, 738, 1916 U. S. Comp. Star. 1243 d. It would seem 
that the Transportation Act has modified the earlier Clayton Act to the extent of 
allowing an injunction against a strike by railroad employees until they have used 
the machinery of conciliation of the Act. See 37 Harv. L. Rev. 486, 488. A 
temporary injunction was granted without apparently full consideration of either 
act in N. Y. N. H. & H. R. R. v. Railway Employees, 288 Fed. 588 (D. Conn., 
1923). See Foss v. Portland Terminal Co., 287 Fed. 33 (1st Circ., 1923), revers- 
ing 283 Fed. 204 (S. D. Me., 1922). 

25 The attorney general, acting for the state as parens patriae, should be able 
to get an injunction on the general ground of injury to the public. He can, of 
course, sue to protect the mails, etc., as in the Railroad Shopcrafts case. United 
States v. Railway Employees Dep’t, 283 Fed. 479 (N. D. Ill., 1922), 286 Fed. 228 
(N. D. IIL, 1923), 290 Fed. 978 (N. D. IIl., 1923). 
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On the interpretation of the Transportation Act in these recent cases 
this latest attempt to solve a difficult national situation is a remarkable 
nullity. 





SEPARABLE LIMITATIONS UNDER THE RULE AGAINST PERPETUITIES. 
— Under the rule against perpetuities a limitation which may con- 
ceivably not vest within the required period is void.t But if the 
grantor or testator has limited an estate immediately upon two 
separate contingencies, one of which must occur within the period, 
although the other may not, and if the limitations themselves are 
separable, an estate limited upon the good contingency escapes the 
rule and takes effect upon the happening of that contingency.2, When 
are the contingencies and limitations so separable? If the testator 
has not in the words of the instrument differentiated the contingencies 
upon which an estate is dependent, the courts will not do so for him; * 





1 Church in Brattle Sq. v. Grant, 3 Gray (Mass.) 142 (1855); Duke of 
Norfolk’s Case, 3 Ch. Cas. 1 (1682). See Gray, RULE AGAINST PERPETUITIES, 
3 ed., §§ 201, 214. 

Equitable interests are subject to the rule. In re Wood, [1894] 3 Ch. 381; 
Shepperd v. Fisher, 206 Mo. 208, 103 S. W. 989 (1907). See 1 Perry, Trusts, 
3 ed., § 382. 

The New York statute (1918 N. Y. Consox. Laws, c. 40, § 42; c. 41, § 11) 
varies the common-law rule and lays down two tests of remoteness. The first 
is whether the absolute power of alienation is or may be suspended for a longer 
period than two lives in being. Coster v. Lorillard, 14 Wend. (N. Y.) 265 
(1835); Herzog v. Title Guaranty & Trust Co., 177 N. Y. 86, 69 N. E. 283 
(1904). See CHAPLIN, SUSPENSION OF ALIENATION, 2 ed., c. 2, §§2, 7. Some 
other states have adopted similar statutes. See Oliver S. Rundell, “ Suspension 
of the Absolute Power of Alienation,” 19 Micu. L. Rev. 235. These statutes 
apply to trusts. Herzog v. Title Guaranty & Trust Co., supra; Casgrain v. Ham- 
mond, 134 Mich. 419, 96 N. W. 510 (1903); Rong v. Haller, tog Minn. ror, 123 
N. W. 471 (1909) ; Danforth v. Oshkosh, 119 Wis. 262, 97 N. W. 258 (1903). The 
rule against perpetuities does not seem to apply to personalty in Wisconsin. See 
Becker v. Chester, 115 Wis. 90, 91 N. W. 87 (1902); Danforth v. Oshkosh, supra. 
The duration of the suspension must be measured by existing lives, and not by a 
fixed period; a suspended estate for years is void. Greenwood v. Murray, 26 
Minn. 259, 2 N. W. 945 (1879); Underwood v. Curtis, 127 N. Y. 523, 28 N. E. 
585 (1891); Smith v. Smith, 154 App. Div. 313, 139 N. Y. Supp. 124 (1912). 

The second test, adopted apparently only in New York, is whether the estate 
limited must vest within the statutory period. Matter of Wilcox, 104 N. Y. 
288, 87 N. E. 497 (1909); Walker v. Marcellus, 226 N. Y. 347, 123 N. E. 736 
(1919). See CHAPLIN, op. cit., c. 6, § 4. 

2 Schettler v. Smith, 41 N. Y. 328 (1869); Miles v. Herford, 12 Ch. D. 
691 (1879). See Fowler v. Depau, 26 Barb. (N. Y.) 224, 233, 236 (1867). See 
Gray, op. cit., § 331 et seq. 

And a gift of a power of appointment between the valid limitation and the 
gift over, which if exercised would make the gift over too remote, but which 
is not exercised, does not invalidate the gift over. In re Bowles, [1905] 1 Ch. 
371. See 11 Cor. L. Rev. 270. 

3 Matter of Wilcox, 194 N. Y. 288, 87 N. E. 407 (1909); Proctor v. Bishop 
of Bath & Wells, 2 H. Bl. 358 (1794). An exception is made where upon one 
contingency a limitation would take effect as a remainder which would be good, 
and on the other as an executory devise which would be too remote; if the 
former event occurs, the limitation is good, although the testator has not in 
terms separated them. For example, an estate was given to A for life, remainder 
to his unborn son, and then over to B if A left children who died under twenty- 
three. As long as A had no children, B would have a contingent remainder. If 
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such a practice would soon eat away the rule.* But in regard to the 
limitations themselves, the courts, under the cloak of construction, 
have been willing to go far in separating the black from the white 
sheep of the testator’s dispositions, before swinging the knife of the 
rule. The maxim ut res magis valeat quam pereat—to construe in 
favor of validity — receives a liberal application,’ in spite of the pro- 
fessedly followed procedure of construing first, and deciding validity 
afterward.® 

In determining whether, upon a finding that part of a disposition 
is void for remoteness, that part may be pruned away, or whether the 
whole must be cut down, two general standards, often overlapping, 
have been adopted: if (1) the invalid provision is such an integral 
part of a general scheme or entirety that a severance would destroy 
the testator’s concept that all the dispositions be interrelated elements 
of a whole,’ or if (2) a separation would result in an unjust distribu- 
tion of the estate,® the whole disposition fails. In applying these rules, 
the court is not, as is sometimes said, discovering and effectuating the 
‘intent of the testator, but, in a situation which he never contemplated, 
it is doing what it can, consistently with the established rules of law, 
to carry out what he presumably would have wished.® How, under 
such vague guidance, may an executor of a partly invalid will deter- 
mine his course of conduct? 

The application of the first standard, of a general scheme, de- 
pends largely on the nature of the interests created by the instrument. 





A had children, B would have an executory devise, void for remoteness. A having 
died without having had any children, it was held that B took. Doe d. Evers v. 
Challis, 18 Q. B. 224 (1850), aff'd in 7 H. L. Cas. 531 (1859). 

4 See Hancock v. Watson, [1902] A. C. 14, 18. 

5 Chapman v, Cheney, ror Ill. 574, 61 N. E. 363 (1901) ; Gray v. Whittemore, 
192 Mass. 367, 78 N. E. 422 (1906). For example, where the testator has 
created a single trust fund, the income to go to several beneficiaries, the courts 
will seize upon any straws indicating that the testator really conceived of his 
gift as so many separate funds, and will strike down only the invalid trusts. 
Vanderpoel v. Loewe, 112 N. Y. 167, 19 N. E. 481 (1889); Matter of Horner, 
237 N. Y. 480, 143 N. E. 655 (1924). 

6 See Reid v. Voorhees, 216 Ill. 236, 74 N. E. 804 (1905); Dungannon v. 
Smith, 12 Cl. & F. 546, 599 (1845). Glaring instances of “ construction ” to 
mold a testator’s disposition to fit the rule against perpetuities may be found in 
Edgerly v. Barker, 66 N. H. 434, 31 Atl. goo (1891); Lyons v. Bradley, 168 
Ala. 505, 53 So. 244 (1910). The orthodox rule was followed, with a different 
result, in Southampton v. Hertford, 2 V. & B. 54 (1813). Cf. Leisenring’s Estate, 
237 Pa. St. 60, 85 Atl. 80 (1912). See J. C. Gray, “ General and Particular Intent 
in Connection with the Rule against Perpetuities,’ 9 Harv. L. Rev. 242. 

7 Rong v. Haller, 109 Minn. 191, 123 N. W. 471 (1909); Lilley’s Estate, 272 
Pa. St. 143, 116 Atl. 392 (1922). See Tilden v. Green, 130 N. Y. 29, 50, 28 
N. E. 880, 883 (1891). See CHAPLIN, op. cit., §§ 426, 4209. 

8 E.g., where the testator has created equal trusts for all his children, and the 
excision of one trust which is void would result in giving practically nothing to 
the beneficiary thereof by the intestacy law, and in swelling the shares of the 
others. Benedict v. Webb, 98 N. Y. 460 (1885); Lepard v. Clapp, 80 Conn. 20, 
66 Atl. 780 (1907). Cf. State v. Patten, 68 Me. 380 (1878). I 

® See Hewitt v. Green, 77 N. J. Eq. 345, 356, 350, 77 Atl. 25, 30, 31 (1910); 
Higgins v. Dawson, [1902] A. C. 1, 6. Cf. Blake v. Hawkins, 98 U. S. 315, 324 
(1878). See Kares, Estates, Future INTEREsTs, 2 ed., § 148. See Gray, NATURE 
AND SOURCES OF THE Law, § 702, p. 316. 
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An examination of the cases in this light reveals some results well 
established, and some more controverted. If a gift of a fee, or of an 
absolute interest outright, is followed by an executory devise or shift- 
ing interest over on a contingency void for remoteness, the latter is 
separable. Similarly, a valid life estate will not be affected by the 
invalidity of a too remote subsequent limitation.** Generally a void 
provision for accumulation or postponement will not taint a vested 
gift; the devise or bequest will merely be accelerated by the excision 
of the offending directions for accumulation or postponement.’? But 
some courts, conceiving the accumulation to be the main purpose of a 
scheme and the prior provisions to be merely subsidiary, declare an 
intestacy for the whole.** 

When the valid and invalid limitations are not successive, but co- 
ordinate or alternative, the problem of separation becomes more 
acute.'* In two groups of cases, however, even here, the authorities 
appear fairly harmonious. A gift to members of a class will be upheld 
as to those who must take within the period of perpetuities, and avoided 
as to the rest if the testator has made the share of each independent 
of the fate of the others.** And courts will often strain to find such 





10 Church in Brattle Sq. v. Grant, 3 Gray (Mass.) 142 (1855) ; Slade v. Patten, 
68 Me. 380 (1878). 

11 Landram v. Jordan, 203 U. S. 56 (1906); Quinlan v. Wickman, 233 Ill. 39, 
84 N. E. 38 (1908); Carrier v. Carrier, 226 N. Y. 114, 123 N. E. 135 (1919). 
Contra, Lockridge v. Mace, 109 Mo. 162, 18 S. W. 1145 (1891). Cf. Amory v. 
Lord, 9 N. Y. 403 (1866); Harrison v. Harrison, 36 N. Y. 543, 548 (1867). See 
note 20, infra. A healthy attitude is reflected in Landram v. Jordan, supra, at 
63: “ The trust is not a metaphysical entity or a Prince Rupert’s drop which flies 
to pieces if broken in any part.” 

But a vested limitation otherwise valid is void if it follows an interest which 
is too remote. Monypenny v. Dering, 2 DeG. M. & G. 145 (1852). This rule has 
been deservedly criticized. See Gray, RULE AGAINST PERPETUITIES, 3 ed., § 257. 
See 29 Harv. L. Rev. 341; 15 Cor. L. Rev. 720. Of course, if the gift over de- 
pends upon the underlying prior limitations, it must fall with them. Matter of 
Silsby, 229 N. Y. 396, 128 N. E. 212 (1920). 

12 Philadelphia v. Girard’s Heirs, 45 Pa. St. 9 (1863); Kalish v. Kalish, 166 
N. Y. 368, 59 N. E. 917 (1901); Reeder v. Antrim, 110 N. E. 568 (Ind. App, 
1915); Matter of Hitchcock, 222 N. Y. 57, 118 N. E. 220 (1917); Saunders v. 
Vautier, 4 Beav. 115 (1841). 

But if the gift over i$ contingent upon the existence of certain persons after 
the period of accumulation, it must fail as too remote. Southampton v. Hertford, 
2V. & B. 54 (1813). 

13 Johnston’s Estate, 185 Pa. St. 179, 39 Atl. 879 (1898) ; Hewitt v. Green, 77 
N. J. Eq. 345, 77 Atl. 25 (1910). The test of the main purpose of a scheme, here 
applied, seems proper enough, but its application faulty. See Gray, RULE AGAINST 
PERPETUITIES, 3 ed., § 249. Cf. Lilley’s Estate, 272 Pa. St. 143, 116 Atl. 392 (1922). 

14 Cf. Andrews v. Rice, 53 Conn. 566, 5 Atl. 823 (1885); Dotten v. Glennie, 
93 Conn. 472, 106 Atl. 824 (1919). 

It has been suggested that where a limitation includes realty and personalty, 
and is invalid as to one or the other, it may be separated more easily than if only 
one form of property were given. Knox v. Jones, 47 N. Y. 389 (1879). But see 
Estate of Fair, 136 Cal. 79, 68 Pac. 306 (1902); Rong v. Haller, 109 Minn. to1, 
123 N. W. 471 (1910). And a similar statement has been made, that personalty 
is in its nature more easily severable than real property. See Van Vechten v. Van 
ph 8 Paige (N. Y.) 103, 128 (1840); Smith v. Edwards, 88 N. Y. 92, 104 

1882). 

15 Hills v. Simonds, 125 Mass. 536 (1878); In re Thompson, [1906] 2 Ch. 199. 

See MarspDEN, PERPETUITIES, 255. But where the gifts cannot be construed to be 
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differentiation intended.** Furthermore, under the New York form of 
the rule, in a limitation to named children (or grandchildren) for 
life, remainder to their unborn issue, but if any die leaving no issue 
surviving, then his share to surviving children or to the issue of de- 
ceased children, the latter illegal ** limitation seems generally to be 
construed as separable.’® It is properly said that this alternative is 
a contingency remote from the testator’s expectation and is inserted 
only as a substitute when the primary disposition has failed, his main 
emphasis being laid on the contemplated direct succession to each 
child’s own issue.*® 

An inquiry into the objects of the gift, and the persons who would 
take in the event of total or partial intestacy, reconciles many ap- 
parently conflicting cases through the second general standard, i.e., 
prevention of unjust distribution. Thus if the void limitation is in 
favor of persons who would be the testator’s heirs or next of kin, 
clearly the other and valid provisions may be sustained without sub- 
stantial change in the plan of disposition intended.?” A weaker case 


independent, if part of the class cannot take, the whole gift fails.» Smith v. Ed- 
wards, 23 Hun (N. Y.) 223 (1880), aff'd in 88 N. Y. 92 (1882); Leake v. Robin- 
son, 2 Mer. 363, 388 (1817). 

16 See note 5, supra. 

17 Tf there are more than two children, the gift over to survivors on the death 
of any one without issue is void because it suspends the absolute power of aliena- 
tion beyond the period of two lives in being. Tiers v. Tiers, 98 N. Y. 568 (1885). 

18 De Peyster v. Clendining, 8 Paige (N. Y.) 295 (1840), aff’d in 26 Wend. 
(N. Y.) 21 (1841); Savage v. Burnham, 17 N. Y. 561 (1858); Oxley v. Lane, 35 
N. Y. 340 (1866); Tiers v. Tiers, 98 N. Y. 568 (1885); Duncklee v. Butler, 38 
App. Div. 99, 56 N. Y. Supp. 491 (1899); Matter of Colegrove, 221 N. Y. 455, 
117 N. E. 813 (1917); Matter of Horner, 237 N. Y. 489, 143 N. E. 655 (1924). 
Two early cases were contra. Lorillard v. Coster, 5 Paige (N. Y.) 172 (1824), 
aff’d in 14 Wend. (N. Y.) 265 (1835); Amory v. Lord, 9 N. Y. 403 (1853). But 
their authority seems greatly weakened by the line of opposing cases decided both 
earlier and later. See Harrison v. Harrison, 36 N. Y. 543, 548 (1867). Cf. Matter 
of Silsby, 229 N. Y. 396, 128 N. E. 212 (1920). Some cases apparently contra 
may be justified on the ground that the limitations were really to a class, not 
separate gifts, so that all would fall together. Fidelity Trust Co. v. Tiffany, 260 
S. W. 357 (Ky., 1924). 

19 See Cardozo, J., in Matter of Horner, 237 N. Y. 489, 4095, 143 N. E. 655, 
656 (1924). 

20 Harrison v. Harrison, 36 N. Y. 543 (1867); Matter of Colegrove, 221 N. Y. 
455, 117 N. E. 813 (1917). Contra, Shepperd v. Fisher, 206 Mo. 208, 103 S. W. 
989 (1907). In this case, the court found that the testator’s general scheme was 
to keep the devised homestead in the family as long as possible. The result of 
refusing to separate otherwise valid limitations and declaring a complete intestacy 
was to make the homestead immediately alienable out of the family. For this 
reason, the decision seems unsupportable. The Missouri law has not been tested 
by a clear case of a valid devise of a fee followed by a void limitation over, nor 
of a trust for accumulation. See Manley O. Hudson, “The Rule against Per- 
petuities in Missouri,” 3 Untv. or Mo. Buty. (Law Series) 3, 23. Cf. Lord v. 
St. Louis Trust Co., 298 Mo. 148, 249 S. W. 629 (1923). Compare the Illinois 
rule, under which, in the case of an invalid alternative limitation, if the prior es- 
tates are given to particular heirs, their interests are separable; if to all those who 
would ultimately take as heirs, a complete intestacy will be declared. Lawrence 
v. Smith, 163 Ill. 149, 45 N. E. 259 (1896); Quinlan v. Wickman, 233 Ill. 39, 84 
N. E. 38 (1908). See Kares, Estates, Future INTERESTS, 2 ed., § 708. If the 
only disposition of the fee or absolute interest is too remote, prior estates are also 
declared invalid. Barrett v. Barrett, 255 Ill. 332, 99 N. E. 625 (1912). See note 
II, supra. 
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for separation and only a partial intestacy is presented if the illegal 
gift over is to strangers or distant relatives, and the consequence of 
separation would be to vest this property in the testator’s heirs or 
next of kin.?* But even here the court is not so palpably defeating 
what the testator presumably would have wished, as it would if it de- 
clared an intestacy as to the whole and divided it according to the 
statutes of distribution. And in general, where a severance will give 
children or others, intended to take only a limited estate under a will, 
that estate plus an interest in fee to their issue or survivors, it will 
be presumed that the testator would prefer this severance to a com- 
plete intestacy by which they would take immediate fees.?* In a recent 
case of this type, which at first sight seems to bite deep into the 
statute against perpetuities, but which in reality within its spirit and 
letter gives effect to an enlightened view of the testator’s presumed 
intent, the New York Court of Appeals has separated an alternative 
invalid limitation on the contingency (which in fact never occurred) 
of the death of children without issue, and preserved intact other 
limitations to issue actually born.”* 





LIABILITY OF ONE SPOUSE TO THE OTHER FOR PERSONAL TORTS 
UNDER THE MARRIED WoMEN’s Acts. — The effect of a marriage at 
common law upon the civil,’ non-marital? rights and duties of the 
woman had two distinct features; it blended her individuality with 
that of her husband (1) in regard to the outside world (2) in regard 
to their relations inter se. In a period when violence is common the 
members of a family naturally group themselves about the husband 
and father because of his superior physical power; he is the protector 
and, as well, the unquestioned lord within his manor. The courts, 
therefore, do not secure any interest or enforce any duty of the mem- 
bers as against the world without the intervention of the husband 
and father. And, so long as there are no brawls,‘ the courts leave 





21 Thompson v. Thompson, 55 How. Pr. (N. Y.) 404 (1876). 

22 Tiers v. Tiers, 98 N. Y. 568 (1885). Re Whitney’s Estate, 176 Cal. 12, 167 
Pac. 399 (1917), contra, seems indefensibly strict. 

23 Matter of Trevor (Ct. of App., N. Y.), reported in N. Y. Law J., Oct. 27, 
1924. For the facts of this case, see Recent CasEs, infra, p. 403. 

1 J¢., civil rights and duties as distinguished from criminal responsibility. 

Coverture, of course, did not change the individual’s status before the criminal 
courts. . 
2 J.e., as distinguished from those rights and duties which may be regarded as 
purposes of the marriage contract, such as the right to the affections of the other 
spouse. For an analysis of this latter class of interests, see Roscoe Pound, “ In- 
dividual Interests in the Domestic Relations,” 14 Micu. L. Rev. 176. 

3 The husband must be joined with the wife as party plaintiff or party de- 
fendant. Williamson v. Dawes, 9 Bing. 292 (1832). See INst1TUTEs, iv, 2, 3, 6, 
for the analogous doctrine of the early Roman law that the pater-familias was 
the legal unit. 

The same idea had a notable influence on the criminal law in the doctrine that 
if a wife commits a crime in the husband’s presence she is presumed to have acted 
under his coercion. See 4 Brack. Comm. 29-30. But see State v. Grossman, 74 
N. J. L. 301, rro Atl. 711 (1920), showing the breakdown of the doctrine in 
modern law by making the conclusive presumption rebuttable. 

4 The infliction of moderate chastisement by the husband was permitted for a 
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the adjustment of the individual interests of the members as between 
themselves entirely to the husband and father, hoping that he will 
be restrained within proper limits by the opinion of the community.° 

The complete emancipation of married women, then, consists in the 
grant of capacity to hold property and to contract, and in the security 
of personality ®° (1) with reference to others than members of the 
family and (2) with reference to their husbands. This dual aspect 
of coverture, and of emancipation, seems to have been but imperfectly 
appreciated by the legislatures when they enacted the Married 
Women’s Acts.’ There is commonly very little in the acts to make 
evident whether the relations between the spouses are to remain un- 
changed or whether the emancipation is to be as complete in one 
aspect as in the other. Hence, it has been, in most cases, a difficult 
problem of construction to determine the effect of the acts on the 
common-law rule that neither spouse could be civilly liable for a per- 
sonal tort committed upon the other. The statutes themselves do not 
yield readily to classification, and it would be impossible to harmonize 
the decisions by mere comparison of the provisions which the courts 
have had before them to interpret. But for a long time the majority of 
courts were agreed, on a common “ public policy,” that all such acts 
should be construed against the right of either spouse to sue the other 
for a personal tort.® 





long time even by the criminal courts. Matter of Cochrane, 8 Dowl. Pr. 630 
(1840). See 1 Brack. Comm. 444. This reluctance to interfere with domestic 
difficulties completely vanished as to other than civil proceedings with The Queen 
v. Jackson, [1891] 1 Q. B. 671, 679. 

5 The very early Roman law was more extreme in this respect than the com- 
mon law has ever been. Under the Hand form of marriage the husband could, 
surrounded by a council of relatives, impose even the death sentence. See 2 
Bryce, StupIEs In HisTory AND JURISPRUDENCE, 789-791. 

This effect of the social interest in the family as a unit to obliterate the legal 
identity of dependents is shown in cases denying an infant an action for an injury 
inflicted by its parent. Hewellette v. George, 68 Miss. 703, 9 So. 885, 887 (1891) ; 
McKelvey v. McKelvey, 111 Tenn. 388, 77 S. W. 664 (1902); Roller v. Roller, 
37 Wash. 242, 79 Pac. 788 (1905) ; Taubert v. Taubert, 103 Minn. 247, 114 N. W. 
4763 (1908); Small v. Morrison, 185 N. C. 577, 118 S. E. 12 (1923). Cf. Ramsey 
v. Ramsey, 121 Ind. 215, 23 N. E. 69, 70 (1889). These cases may be justified 
even today by the strong social interest in allowing the parent jurisdiction over 
the training of the child and, hence, the right to unquestioning obedience. See 
note 28, infra. But even here one court ventures to adjudicate the question of 
reasonableness. Clasen v. Pruhs, 69 Neb. 278, 95 N. W. 640, 642 (1903) (parent 
civilly liable for unreasonable injuries). And see 3 Epw. VII, c. 45, §§ 3, 5; c. 67, 
§§ 18, 21 (regulation of child labor and provisions depriving parent of custody of 
child). See Commonwealth v. Wormser, 260 Pa. St. 44, 46, 103 Atl. 500, 501 
(1918) (child labor law not unconstitutional though it infringes upon parental 
control). 

6 “ Personality ” is used throughout this Nore to denote those interests, like 
bodily security, which are generally secured to individuals by tort actions. The 
term should not be confused with “identity ” which is commonly used in the 
decisions to denote the wife as a distinct legal entity. 

7 The courts, especially those denying the full emancipation, clearly recognize 
this problem of the double aspect of common-law coverture. 

8 Compare, however, the excellent model in the English act, which specifically 
defines the rights of husband and wife inter se. Married Women’s Property Act 
of 1882, 45 & 46 Vicr., c. 75, §§ 1, 12. 

® Treatise writers acknowledged this generally without objection. See 2 
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Whatever criticism, however, may later be made of this “slant” 
with which the courts approach their problems of interpretation, there 
can be no quarrel with the actual results they have reached in many 
cases. Statutes whose terms secure only property and contract in- 
terests'° or which provide that, whatever interests are secured, the 
relations between the spouses shall remain unchanged," clearly can 
give a married woman no right to sue her husband for a personal tort. 
Acts which grant the married woman the same rights as her husband 
have been correctly interpreted as affecting only her rights and duties 
concerning others than her husband.’* The same interpretation is fit- 





BisHop, Marriep WoMEN, § 377; SPENCER, LAW oF DoMEsTIC RELATIONS, § 292. 
See the criticism of the overweighted influence of this policy in interpretations 
of the statutes by Mr. Justice Harlan, dissenting, in Thompson v. Thompson, 218 
U. S. 611, 624 (1910). The refusal to permit the wife to sue her husband was in 
some cases the result rather of religious adherence to the doctrine that statutes in 
derogation of the common law should be strictly construed. Libby v. Berry, 74 
Me. 286 (1883) ; Banfield v. Banfield; 117 Mich. 80, 75 N. W. 287 (1898) ; Osburn 
v. Keister, 123 Va. 157, 96 S. E. 315 (1918). See Brack, CONSTRUCTION AND 
INTERPRETATION OF THE Laws, 2 ed., §113. This doctrine has, of late, received 
much well-deserved criticism. See Roscoe Pound, “Common Law and Legisla- 
tion,” 21 Harv. L. Rev. 383. 

10 See 1923 Cat. Civ. Cope, §§ 158, 162, 163, construed in Peters v. Peters, 
156 Cal. 32, 103 Pac. 219 (1909). See 1906 Miss. Cope, § 2517, construed in 
Austin v. Austin, 100 So. 591 (Miss., 1924). For the facts of this case see 
Recent CAsEs, infra, p. 397. See also Banfield v. Banfield, 117 Mich. 80, 75 N. W. 
287 (1898); Lillienkamp v. Rippetoe, 135 Tenn. 57, 117 S. W. 628 (1915); Hey- 
man v. Heyman, 19 Ga. App. 634, 92 S. E. 25 (1917). 

The common law bore down most harshly on married women in depriving 
them of the capacity to hold property and to contract. This does not, however, 
justify a common attitude that even those acts which are sweeping in their terms 
(see note 17, infra) were purposed to cure only those evils. But see 2 BisHop, 
Marriep WoMEN, § 377. 

11 See Married Women’s Property Act of 1882, 45 & 46 VictT., c. 75, $12: 

. No husband or wife shall be entitled to sue the other for a tort.” See 
1921 Mass. Gen. Laws, c. 209, § 6: “ But this section shall not authorize suits 
between husband and wife.” See also Smith v. Smith, 29 Pa. Dist. R. 10 (1919). 

12 Strom v. Strom, 98 Minn. 427, 107 N. W. 1047 (1906), interpreting 1894 
Minn. Gen. Srat., $5530. (“For any injury sustained to her reputation, person, 
property . .. she shall have the same right to appeal in her own name alone to 
the courts . . . that her husband has to appear in his own name alone.”) But 
see, contra, Fiedeer v. Fiedeer, 42 Okla. 124, 140 Pac. 1022 (1914), interpreting 
1910 Oxta. Rev. Laws, § 3363, which contains a like provision. 

Compare those decisions which restrict the effect of statutes giving a wife a 
broad ability to sue for any injury to her personality because the statute does not 
seem by its terms to grant the husband a right to sue his wife. The argument 
runs that since the Married Women’s Acts do not contemplate giving the wife 
superior rights they cannot, therefore, contemplate giving her a right to sue her 
husband. Rogers v. Rogers, 265 Mo. 200, 177 S. W. 382 (1915). This reasoning 
overlooks what seems to be a logical deduction from the married women’s eman- 
cipation: that, if the old scheme of the marital self-governing unit is destroyed by 
the withdrawal of the wife, the husband is likewise freed of his disabilities under 
it. This inference seems inevitable in statutes careful to impose correlative duties 
with the grant of rights, as is illustrated in such phrases as “ may sue and be 
sued as if unmarried,” “same rights and liabilities as if unmarried.” Peters v. 
Peters, 156 Cal. 32, 103 Pac. 219 (1909), is apparently the only case in which a 
husband has attempted to sue his wife for personal injuries on the basis of the 
Married Women’s Acts. He was correctly denied recovery on the ground that, 
since the statute emancipated the wife only in respect to property and contracts, 
the disabilities of neither to sue the other for personal injuries were removed. 
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ting for statutes which secure to a married woman her personality, prop- 
erty, and freedom of contract with a specific addendum that her prop- 
erty shall be secured even as against her husband; ** there is a strong 
inference that other interests are not to be secured as against her 
husband.** It is generally agreed that a merely supplementary pro- 
- vision that a married woman “may sue and be sued” affects only 
the adjective law ** and that a substantive right must be found else- 
where in the statute.'® 

But there are striking cases where this “slant ” of the courts against 
full emancipation has had a real significance in leading to what seems 
unjustifiable interpretation. Because of it, statutes conferring in ex- 
press terms upon married women all such rights as they would have 
if unmarried, “fully emancipating” them “from all disabilities on 
account of coverture,” or otherwise securing their personalities with 
no distinction between the two aspects of emancipation '’ have been 
“interpreted ” to yield such a distinction and to deny the wife the 
right to sue her husband for personal torts.1® 





The court appeared willing, however, to allow the husband rights corresponding 
to those the wife might fairly be granted under the statute. 

13 See 1919 Iowa Comp. Cope, §§ 6601, 6603, 6617, 6618, construed in Peters 
v. Peters, 42 Ia. 182 (1875). 

14 It may be doubted whether this inference would apply in a situation like 
that in Tinkley v. Tinkley, 24 T. L. R. 691 (1908), aff’d in 25 T. L. R. 264 (1909), 
where a wife sued her husband for false inprisonment and malicious prosecution 
which caused her to lose her position as a domestic servant. This interest of 
personality is so like property that a liberal court might consider an action to 
secure it not barred by this negative inference. Under the English act, specifically 
denying the wife a right to sue for personal torts, she was of course denied re- 
covery. See note 11, supra. 

15 Especially is this true when the provision occurs in a separate code for civil 
procedure. See 1923 Car. Cope Civ. Proc., §370 (2), construed in Peters v. 
Peters, 156 Cal. 32, 103 Pac. 219 (1909). But see Prosser v. Prosser, 114 S. C. 
45, 102 S. E. 787 (1920), construing, with a different result, a similar provision in 
1922 S. C. Cope Civ. Proc., § 357 (2). Cf. Gilman v. Gilman, 78 N. H. 4, 95 Atl. 
657 (1915). 

* his harmonizes with the universal position that a divorce, although it re- 
moves any procedural difficulties to such suits, does not enable either spouse to 
maintain an action for acts done during coverture, because there was no substan- 
tive right to be invaded at the time of the injury. Phillips v. Barnet, 1 Q. B. D. 
436 (1876). Cf. Schultz v. Christopher, 65 Wash. 496, 118 Pac. 629 (1911), hold- 
ing that a divorce proceeding adjudicates all existing rights between the spouses. 

A bald provision in a Married Women’s Act that a husband or wife may sue 
the other (see 1906 Miss. Cong, § 2518), would seem to show an intent that the 
marriage relation is not fatal to adjudication inter se of whatever rights either 
spouse may be granted. 

16 One court has curiously drawn on its constitutional provision that “ the 
courts . . . shall be open to every person, and . . . (a) remedy afforded for every 
wrong and for every injury to person, property, or reputation ” to give a married 
woman a right to sue her husband for personal injuries now that she is in some 
respects a legal person. Fiedeer v. Fiedeer, 42 Okla. 124, 140 Pac. 1022 (1914). 
It would seem, however, that constitutional provisions must be interpreted with 
the limitations fixed upon them, or upon those provisions from which they were 
copied, at the time they were adopted, so that they help the married woman but 
little. Mink v. Mink, 16 Pa. Co. Ct. 189 (1894). 

17 See D. C. Cope, § 1155, ? Srat. aT L., c. 854, § 1374; 1890 Miss. Const., 

2 N. Y. Laws, c. 19, $57. 
$94; enon v. Thompson, 218 U. S. 611 (1910) ; Libby v. Berry, 74 Me. 286 
(1883) ; Abbott v. Abbott, 67 Me. 304 (1877); Austin v. Austin, 100 So. 591 
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What are the bases of such a significant policy of the courts? The 
main reason given for it is the fear that litigation of personal rights 
will wreck the tranquility of the home, that a smothering in secrecy 
will more safely right domestic wrongs.’® The fundamental answer 
to this is a common-sense recognition that normal considerations of 
propriety will confine the exercise of such rights to sue, if they are 
existent, to cases where other conditions have already brought the 
happy home to the point of separation or divorce, so that the inter- 
est of society in family unity is so far unattainable that it cannot 
fairly be balanced against the interests of two individuals. Even if 
the right is more freely used, its disruptive influence on the home 
may be doubted. The corrective influence of a civil judgment in a 
law court, whether or not there is an actual compensation to the 
injured person, may at least mark out for the offending party certain 
limits of respect due the individuality of the other. The abolition of 
the witness disqualification for spouses °° and the increased facility 
with which domestic troubles may be brought into criminal courts 72 
argue that the modern law is taking a new attitude toward domestic 
psychology. 

Nor is the further contention sound that a married woman is already 
adequately protected by the criminal and divorce courts.** Proceed- 
ings in these offer the injured party no recompense,”* and there are 





(Miss., 1924) ; Schultz v. Schultz, 89 N. Y. 644 (1882), reversing 27 Hun (N. Y.) 
26 (1882) ; Longendyke v. Longendyke, 44 Barb. (N. Y.) 366 (1863); Freethy v. 
Freethy, 42 Barb. (N. Y.) 641 (1862); Osburn v. Keister, 123 Va. 157, 96 S. E. 
315 (1918), construing 1923 Va. GEN. Laws, § 5134, but see 1887 Va. Srar., 
§ 2284, omitted in 1900. 

Though the statute involved in Austin v. Austin, supra, may not have con- 
ferred on the wife the right to sue her husband for a personal tort, the constitu- 
tional provision cited in note 17, supra, would seem to have done so. 

19 “Secrecy will cure many troubles of the home, while publicity will only 
add fuel to the flames.” Austin v. Austin, 100 So. 591, 593 (Miss., 1924). See 
the attitude of the court in Thompson v. Thompson, 218 U. S. 611 (1910); 
Longendyke v. Longendyke, 44 Barb. (N. Y.) 366 (1863). 

There is, however, an interesting analogy for this hesitancy to allow a wife to 
sue her husband for a personal tort in the whole tendency to afford protection to 
the individual interests growing out of the marriage relation more quickly as 
against outsiders than as against other members of the family. See Roscoe Pound, 
supra, 14 Micu. L. REv. 177, 179-181. 

The line of cases holding that marriage put an end to all existing causes of 
action between the parties, though explicable at common law on the ground that 
a husband succeeded to all his wife’s choses in action (see 2 BisHop, MARRIED 
WomeEN, § 331), must now rest on a policy that litigation between the parties 
should not be allowed. Cf. Weeks and Potter Co. v. Elliott, 93 Me. 286, 45 Atl. 
29 (1899) (wife may prove contract claim against insolvent estate of husband 
though she could not sue her husband on the same contract). 

20 See 1 WicMoRE, EvipENCE, 2 ed., §§ 600-603. 

21 The Queen v. Jackson, [1891] 1 Q. B. 671, note 4, supra. Compare newer 
cases allowing the wife to sue the paramour in a civil court for criminal conversa- 
tion though to establish her case she must prove her husband guilty of a crime. 
Turner v. Heavrin, 182 Ky. 65, 206 S. W. 23 (1918); Oppenheim v. Kridel, 236 
N. Y. 156, 140 N. E. 227 (1923). 

22 Thompson v. Thompson, 218 U. S. 611, 619 (1910) ; Abbott v. Abbott, 67 
Me. 304 (1877); Austin v. Austin, 100 So. 591, 592 (Miss., 1924). 

23 See Johnson v. Johnson, 201 Ala. 41, 43, 77 So. 335, 336 (1917) ; Crowell v. 
Crowell, 180 N. C. 516, 518, 105 S. E. 206, 207 (1920). 
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many acts which, though tortious, will not support an action in 
either court.** There are, furthermore, considerations of religion and 
of propriety which in many cases peculiarly bar access to either of 
these courts, which yet would not keep an injured party from seeking 
a remedy in the civil court.” 

The earlier concepts of the family as a self-governing unit and as 
a group represented generally in civil affairs by the head of the 
family were, as has been pointed out, complementary. The modern 
transition from the social thought of mastery of the husband to the 
thought of equality among the members ** makes the former concept 
as archaic as the latter.27 The state’s interest in maintaining the 
family as a social unit has never required an abandonment of the 
state’s interest in the welfare of the individuals who comprise the unit, 
nor does it seem to require the denial of protection to the individual 
interests as such.** In this light it is a welcome sign that courts which 





24 E.g., negligence causing injury. Tortious negligence would seem to stand on 
no different footing than intentional torts. The courts have as yet made no dis- 
tinction. Roberts v. Roberts, 185 N. C. 566, 118 S. E. 9 (1923). But see Oken v. 
Oken, 44 R. I. 291, 117 Atl. 357 (1922) (recovery for negligence denied but lan- 
guage of opinion leaves room for possible distinction). Intentional aggressions ate 
perhaps more shocking, but a failure to use due care should be as actionable. 

Nor have the courts drawn any distinction in the analogous actions by an in- 
fant for the torts of the parent. Infants have sought to recover for the negligence 
of the parent but twice. Recovery was denied in both cases, but the opinions read 
as they would if they had been dealing with cases of intentional torts. Taubert 
v. Taubert, 103 Minn. 247, 114 N. W. 763 (1908); Small v. Morrison, 185 N. C. 
577, 118 S. E. 12 (1923). 

It is true that in securing the wife’s marital interests, for instance in the affec- 
tions of her husband, against the world the courts have generally drawn a line 
between intentional and negligent infringements. See Roscoe Pound, supra, 14 
Micu. L. Rev. 177, 195. But, where recovery for interference with these interests 
was based primarily on bodily injuries to the other spouse, an action lay though 
the defendant was negligent only. See Marri v. Stamford St. R. Co., 84 Conn. 9, 
78 Atl. 582 (1911) (semble). 

25 It should, in fairness to the courts, be noted here that no legislature has 
been eager to establish the right clearly by amending its Married Women’s Act 
after an adverse decision. 

26 A corresponding transition took place in the Roman law. The later form 
of marriage, that contracted under the jus gentium, left the wife absolutely. inde- 
pendent of her husband, in respect both to her person and to her property, as if 
unmarried. See 2 Bryce, op. cit., 790, 793-794. Penal actions, those involving 
infamia, were not permitted between spouses because of the marriage relation. 
See Dicest, XXV, 2, 2. But either spouse could, after some hesitation on the 
part of the courts, maintain an action against the other for even negligent in- 
fringement upon any interest of substance, the action being regarded as a pro- 
ceeding for reparation. See Dicrst, IX, 2, 27-30; XXIV, 1, 37; XXV, 2, 1. 

27 The most striking legal reflection of this social development is the increased 
demand for considerate treatment of a wife by a husband in the ever-liberalizing 
divorce laws. See Peck, LAw or Persons AND Domestic RELATIONS, 2 ed., 
88 56, 57. 

28 In a parent-child case (see note 5, supra) a court must consider: (1) the 
social interest in the family unit; (2) the social interest in the child’s training 
which may best be served by (a) the peculiar individual attention which a parent 
can give to his own child, or by (b) state supervision through one agency or 
another; (3) the parent’s interest in unquestioning obedience by his children; 
and (4) the child’s interests of personality. In a husband-wife case, (1) is fully 
as strong, but there is no interest corresponding to (2) (a); the husband would 
hardly venture to claim an interest analogous to (3), and the adult wife’s inter- 
ests of personality deserve much more consideration than those of the child. 
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have construed Married Women’s Acts within the past decade have 
frequently thrown such “ policy ” to the winds, and have granted the 
wife the right to sue her husband for personal torts.*® 






















RECENT CASES 


BANKRUPTCY — CONSTITUTIONAL LAW—EFFECT OF FEDERAL STATUTE 
FoRBIDDING USE OF TESTIMONY OF BANKRUPT IN SUBSEQUENT CRIMINAL 
PROCEEDINGS. — The State of New York brought a criminal proceeding 
against the defendant for false representations made in offering securities for 
sale. At the hearing before the grand jury, which resulted in the indict- 
ment of the defendant, testimony of the defendant before a referee in 
bankruptcy was received as evidence for the state. Section 7 of the Bank- 
ruptcy Act provides that “The Bankrupt... shall ... submit to an 
examination . . . but no testimony given by him shall be offered in evi- 
dence against him in criminal proceedings.” (30 Stat. at L. 548, U. S. 
Comp. Stat., § 95091.) The defendant moved to set aside the indictment. 
Held, that state courts cannot receive such testimony in evidence in a 
criminal prosecution of the bankrupt. Motion granted. People v. Elliott, 
123 Misc. 602, 206 N. Y. Supp. 54 (Gen. Sess., N. Y. Co.). 

The constitutional privilege against self-incrimination persists unless abso- 
lute protection against later criminal prosecutions based on transactions 
alluded to in the testimony is provided by statute. Counselman v. Hitch- 
cock, 142 U. S. 547; Brown v. Walker, 161 U. S. 591. Since the provision 
in the Bankruptcy Act does not prevent the use of the bankrupt’s testimony 



































29 Johnson v. Johnson, 201 Ala. 41, 77 So. 335 (1917); Fitzpatrick v. Owens, 
124 Ark. 167, 186 S. W. 832 (1916); Brown v. Brown, 88 Conn. 42, 89 Atl. 
889 (1914); Roberts v. Roberts, 185 N. C. 566, 118 S. E. 9 (1923); Gilman v. 
Gilman, 78 N. H. 4, 95 Atl. 657 (1915); Fiedeer v. Fiedeer, 42 Okla. 124, 140 
Pac. 1022 (1914); Prosser v. Prosser, 114 S. C. 45, 102 S. E. 787 (1920). See 
Sykes v. Speer, 112 S. W. 422, 425 (Tex. Civ. App., 1908) in which the court 
reluctantly followed a precedent contra. Cf. Robinson v. Robinson, 188 Ky. 
49, 220 S. W. 1074 (1920); Dishon’s Adm’r v. Dishon’s Adm’r, 187 Ky. 497, 
219 S. W. 794 (1920). 

Connecticut has experienced a notably liberal judicial development of its 
statute. Its Married Women’s Act of 1877, 1918 Conn. Rev. Srart., §§ 5055, 
5056, 5274, 5275, provided that neither spouse should, by force of a marriage 
contracted after April 20, 1877, acquire any interest in the property of the 
other except as to dower, and that the wife might contract with third persons. 
In a contract action by a wife against her husband the court interpreted this 
act as effecting a fundamental change in the status of a married woman, giving 
her a legal identity equal with rather than merged in that of her husband, an 
identity similar to that which she had enjoyed in equity as to her separate 
property, which concept was in turn borrowed from the civil law. Mathewson 
v. Mathewson, 79 Conn. 23, 63 Atl. 285 (1906). This construction was 
strengthened and extended in Marri v. Stamford St. R. Co., 84 Conn. 9, 78 Atl. 
582 (1911), which deprived the husband of the well-established common-law 
right to recover for personal injuries to his wife as causing a loss of consortium, 
on the ground that the Act enabled the wife to recover for personal injuries. 
These two powerful opinions led inevitably to a recovery by the wife for per- 
sonal injuries inflicted by the husband. Brown v. Brown, 88 Conn. 42, 89 Atl. 
889 (1914). This court, after a very sound analysis, was the first to repudiate 
the “policy” argument. The two later cases were necessary deductions from 
the position taken in Mathewson v. Mathewson, but, though they are highly 
desirable as results, it is difficult to justify that case as an example of statutory 
construction. 
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as a clue to the discovery of further evidence, the bankrupt need not an- 
swer incriminating questions. Arndstein v. McCarthy, 254 U.S. 71; In re 
Rosser, 96 Fed. 305 (E. D. Mo.), See 13 Harv. L. Rev. 296. To induce 
the bankrupt to make a complete disclosure, it is desirable that the partial 
protection afforded by the bankruptcy statute should extend to criminal 
proceedings in the state courts. Accordingly, since the words of the 
statute are sufficiently broad, the court in the principal case construes it to 
grant the desired immunity. Cf. Stewart v. Kahn, 11 Wall. (U. S.) 493, 
506. The power of Congress to enact such legislation is based upon the 
well-defined doctrine of implied powers. See McCulloch v. Maryland, 
4 Wheat. (U. S.) 316. See WrittovcHsy, ConstiTuTIoNn, § 30 ef seq. 
The constitutional power to “establish uniform laws on the subject of 
bankruptcies throughout the United States” carries with it the power to 
pass a statute forbidding state courts to conduct criminal prosecutions in 
a manner likely to impede the securing of testimony in federal bankruptcy 
proceedings. Cf. Brown v. Walker, supra, at 606. An analogy to the 
principal case is found in decisions upholding the constitutionality of an 
application to actions in state courts of an act of Congress suspending the 
running of the statute of limitations on causes which could not be prosecuted 
because of the civil war. Stewart v. Kahn, supra; Mayfield v. Richards, 115 
U. S. 137. The question of the principal case, though discussed in numerous 
dicta, has apparently been previously determined only by a New York 
memorandum decision which accords with the present holding. People v. 
Donnenfeld, 198 App. Div. 918, 189 N. Y. Supp. 951, aff'd in 233 N. Y. 
526, 135 N. E. 903. See United States v. Goldstein, 132 Fed. 789, 791 (W. 
D. Va.); People v. Lay, 193 Mich. 17, 159 N. W. 299. Cf. Matter of 
Nachman, 114 Fed. 995 (D. S. C.); Burrell v. Montana, 194 U. S. 572. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE— LANDLORD’s RIGHT OF 
RE-ENTRY ON BANKRUPT TENANT. — The landlord under a lease providing 
for a right of re-entry for condition broken became entitled to enter for 
failure to pay rent and royalties. The landlord entered and took possession 
of the premises before the trustee in bankruptcy was appointed. The trustee 
brought an action in the state court for the possession of the property 
and appealed from a dismissal of his petition. Held, that the bankruptcy 
of the tenant did not affect the right of the landlord to exercise the right 
of re-entry for condition broken. Judgment affirmed. Cassidy v. E. M. T. 
Coal Co., 264 S. W. 744 (Ky.). 

A condition against assignment in a lease is not violated by the bank- 
ruptcy of the tenant since the leasehold passes to the trustee by operation 
of law. Gazlay v. Williams, 210 U. S. 41; In re Prudential Lithograph Co., 
265 Fed. 869 (S. D. N. Y.). See 2 Trrrany, LANDLoRD AND TENANT, 1375. 
Nor does a general assignment for the benefit of creditors violate the con- 
dition when followed within four months by the tenant’s bankruptcy. Jn re 
Bush, 126 Fed. 878 (D. R. I.). -But an unequivocal condition providing 
for the surrender of the lease upon the bankruptcy of the tenant will be 
enforced. Empress Theatre Co. v. Horton, 266 Fed. 657 (8th Circ.). See 
REMINGTON, BANKRUPTCY, 3 ed., § 1222. Undoubtedly the previous ex- 
ercise of the right of re-entry for failure to pay rent cannot be affected by 
the tenant’s subsequent bankruptcy. Lindeke v. Associates Realty Co., 
146 Fed. 630 (8th Circ.). If the right to re-enter for non-payment of rent 
existed but was not exercised until after bankruptcy, the landlord prevails 
over the trustee since the latter stands in the shoes of the tenant. Jn re 
Elk Brook Coal Co., 261 Fed. 445 (M. D. Pa.). See 33 Harv. L. REv. 7009. 
Even though the landlord has exercised his right of re-entry, the trustee 
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may retain the leasehold upon assuring the landlord of complete financial 
reparation. See Jn re Elk Brook Coal Co., supra, at 449. In such a case, 
the injury occasioned by the breach of condition would be compensable by 
money damages, and the court might properly intervene to prevent a for- 
feiture of the lease. See 33 Harv. L. REv. 709, 710. 


BiLts AND NoTES—NEGOTIABLE INSTRUMENTS LAw—§ 64-1 Con- 
STRUED AS CREATING A REBUTTABLE PRESUMPTION. —M made a note 
payable to P. X and Y indorsed it before delivery to P. When P later 
sued X and Y on their indorsements, they offered evidence of an extrinsic 
parol agreement that X and Y would not be liable to P. The Uniform 
Negotiable Instruments Law provides, in § 64-1: “ Where a person, not 
otherwise a party to an instrument, places thereon his signature in blank 
before delivery . . . if the instrument is payable to the order of a third 
person, he is liable to the payee and all subsequent parties.” § 68 reads: 
“As respects one another, indorsers are liable prima facie in the order in 
which they indorse; but evidence is admissible to show that as between or 
among ‘themselves they have agreed otherwise.” The trial court excluded 
the evidence and directed a verdict for the plaintiff. The defendant ap- 
pealed. Held, that the evidence should have been admitted, as § 64-1, 
construed in the light of § 68, creates merely a rule of presumption. Judg- 
ment reversed. Witteman v. Sands, 238 N. Y. 434, 144 N. E. 671. 

§ 64-3 of the Negotiable Instruments Law reads: “Where a person, 
not otherwise a party to an instrument, places thereon his signature in 
blank before delivery . . . if he signs for the accommodation of the payee, 
he is liable to all parties subsequent to the payee.” The principal case 
holds that when §§ 64-1 and 68 are considered together, § 64-1 creates merely 
a presumption that an anomalous indorser is liable to the payee. But this 
construction makes § 64-3 superfluous. If in every case the liability of 
an anomalous indorser to the payee is merely presumptive, there is no need 
of stating that in the particular case of indorsement for the accommodation 
of the payee liability is limited to subsequent parties. Evidence of an ac- 
commodation agreement, like all other parol evidence rebutting the pre- 
sumption, would be admissible without special provision. See Haddock v. 
Haddock, 192 N. Y. 490, 85 N. E. 682; Franklin v. Kidd, 219 N. Y. 400, 
114 N. E. 839. It would seem sounder statutory construction to take the 
act literally and to hold that § 64-1 establishes a rule of law which may 
not be rebutted by extrinsic parol evidence. Whether or not such a rigid 
tule is desirable is a different question. See Zechariah Chafee, Jr., “The 
Progress of the Law — Bills and Notes,” 33 Harv. L. REv. 255, 262. See 
also 29 Harv. L. REv. 5409. 


Brtts AND Notes— Parot EvmeNnce RULE— ADMISSIBILITY OF ORAL 
AGREEMENT VARYING Promissory Note.— The plaintiff brought action 
as payee of a promissory note executed by the defendant. The defendant 
admitted the execution of the note and that it was past due and payable. 
Over the objection of the plaintiff, the court admitted evidence proffered 
by the defendant of an oral agreement that the note was not to be paid 
until a certain condition should have been fulfilled, and that the condition 
had not been fulfilled. A verdict was found for the defendant. The court 
denied the plaintiff’s alternative motion for judgment non abstonte vere- 
dicto or for a new trial, and the plaintiff appealed. Held, that the evi- 
dence was inadmissible under the parol evidence rule. Order reversed with 
directions. Merchants’ Nat. Bank v. Bryngelson, 1909 N. W. 905 (Minn.). 

The court here adopts the conventional view that parol evidence is not 
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admissible to show a condition to recovery on an existing obligation. 
Cherokee Co. v. Meroney, 173 N. C. 653, 92 S. E. 616; Security Nat. Bank 
v. Pulver, 131 Minn. 454, 155 N. W. 641. See 1 DaANiEL, NEGOTIABLE 
INSTRUMENTS, 6 ed., §80. But conditions precedent to the existence of 
the obligation may be shown. Standard Bank v. Wettlaufer, 8 Ont. W. 
N. 187, 23 D. L. R. 507; Trumbull v. O’Hara, 71 Conn. 172, 41 Atl. 546. 
See 1 DANIEL, op. cit., §81b. See BRANNAN, THE NEGOTIABLE INSTRU- 
MENTS Law, 3 ed., §16. The present decision is also in conformity with 
the suggested rule admitting, in proper cases, parol evidence varying the 
terms implied by law in a negotiable instrument but barring all evidence 
varying the express terms of an instrument. See 5 WicMoRE, EvIDENCE, 
2 ed., §§ 2443, 2444. That these distinctions, as tests of admissibility, are 
unsatisfactory, has already been pointed out. See 30 Harv. L. REv. 746. 
An application of the parol evidence rule with reference to business prac- 
tice, affording thereby an objective standard of admissibility, would seem 
desirable. Where no intention as to integration is apparent, the court, 
it is submitted, may properly inquire whether the proffered extrinsic agree- 
ment is of a character which business men normally incorporate in such 
instruments under similar circumstances. Only where the agreement would 
normally be incorporated should the failure of the parties to include it 
justify the court in denying it admission. Obviously this standard would 
liberalize the admission of parol evidence in view of the unconditional 
character of negotiable paper. 


ConFLict oF Laws — Domictt—InFant’s Domicit oN DEATH oF Dr- 
VORCED ParENT Havinec Custopy.— The father of Joel Thorne, an infant, 
divorced his wife and obtained custody of their child. The father became 
domiciled in Dutchess County, New. York, and Mary Thorne, the mother, be- 
came domiciled in New York County. On May 3oth, 1924, the father was 
killed in an accident. Mary Thorne then filed a petition in New York County 
for appointment as guardian. The executors under the father’s will applied 
to the Surrogate of Dutchess County for the appointment of persons named 
in the will as guardians and there was a decree to that effect. ' In the 
present proceedings in New York County, these persons move to dismiss the 
petition of Mary Thorne. Held, that on the death of the divorced parent 
having custody of a child, the domicil of the child becomes that of the 
surviving parent. Motion denied. Decree directing the petitioner to apply 
to the Surrogate of Dutchess County to vacate the decree entered there. 
In re Thorne’s Estate, 206 N. Y. Supp. 69 (Surr. Ct., N. Y. Co.). 

Since an infant has not the legal power of choice necessary to fix his 
own domicil, it is fixed by the law at that of his father and natural pro- 
tector, whom the infant is legally bound to obey. Cummings v. Hodgedon, 
147 Mass. 21, 16 N. E. 732; Van Matre v. Sankey, 148 Ill. 536, 36 N. E. 
628. If the father dies, the child’s domicil follows that of its mother 
Marks v. Marks, 75 Fed. 321 (Circ. D. Tenn.). Cf. Re Beaumont, [1893] 
3 Ch. 490. See 24 Harv. L. Rev. 142. This is true though the child is not 
actually living with the surviving parent. Modern Woodmen of America v. 
Hester, 66 Kan. 124, 71 Pac. 279. If the parents are divorced, it is prob- 
ably true that prior to the award of custody the parent with whom the 
child in fact lives has power to determine its domicil. People v. Dewey, 
23 Misc. 267, 50 N. Y. Supp. 1013. Contra, White v. White, 77 N. H. 26, 
86 Atl. 353. See J. H. Beale, “The Progress of the Law— The Conflict 
of Laws,” 34 Harv. L. Rev. 59. Clearly the divorced parent to whom cus- 
tody is awarded can change the infant’s domicil. Groves v. Barto, 109 
Wash. 112, 186 Pac. 300; Griffin v. Griffin, 95 Ore. 78, 187 Pac. 508; 
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White v. Bickford, 146 Tenn. 608, 244 S. W. 49. On the death of the parent 
having custody the child’s domicil automatically becomes that of the sur- 
viving parent regardless of the character of the latter. The record of the 
survivor in the divorce and custody proceedings cannot affect a rule founded 
on the legal relationship of parent and child. Taylor v. Jeter, 33 Ga. 195; 
De Jarnett v. Harper, 45 Mo. App. 415. Whether that survivor is a fit 
person to be appointed guardian is a different question on which these 
matters have some bearing. 


CONSTITUTIONAL LAw — EXECUTIVE Powers — RESTRICTION ON PARDON- 
ING Power. — The petitioner was sentenced in a criminal proceeding and 
committed into custody. He procured a pardon from the governor and 
presented it to the sheriff, who nevertheless refused to release the prisoner. 
The Kansas constitution provides that “the pardoning power shall be vested 
in the governor under regulations and restrictions prescribed by law.” 
(Kan. Const., Art. 1, § 7.) A Kansas statute states that “no such pardon 
shall be granted except upon notice to the trial judge . . . nor until after 
notice shall have first been given for thirty days . . . in the official county 
paper.” The prisoner petitioned for a writ of habeas corpus, setting up 
the governor’s pardon. The sheriff filed a return in which he attacked the 
pardon as void, on the ground that it did not comply with the provisions 
of this statute. This was admitted on the hearing. From a judgment 
granting the writ and discharging the prisoner, the respondent appealed. 
Held, that the pardon was void because the statutory provisions were not 
complied with, and that its validity could be challenged by habeas corpus. 
Judgment reversed. Jamison v. Flanner, 228 Pac. 82 (Kan.). 

The pardoning power is not inherent in the office of the executive; it 
belongs to the people and may be by them delegated to any branch of the 
government. See State v. Nichols, 26 Ark. 74; Moore v. City of Newport, 
198 Ky. 118, 121, 248 S. W. 837, 838. The phrasing of the Kansas consti- 
tutional provision lends itself to the interpretation authorizing legislative 
regulation of the power to pardon. The statutory requirement of publication 
and notice to the trial judge is a reasonable regulation which does not 
unduly encroach upon the power of the executive. See State v. Dunning, 
9 Ind. 20; Rich v. Chamberlain, 104 Mich. 436, 446, 62 N. W. 584, 587; 
State v. Thompson, 80 W. Va. 698, 701, 93 S. E. 810, 811. The second 
question before the court was whether the pardon could be attacked col- 
laterally on habeas corpus. The court could not question the motives of 
the governor in granting the pardon, or review his action. State v. Harrison, 
122 §. C. 523, 115 S. E. 746. It would seem that a pardon could be 
questioned on the ground of illegality and want of authority just as a judg- 
ment can be questioned on the ground of lack of jurisdiction. See 
Montgomery v. Cleveland, 98 So. 111, 543 (Miss.); People v. Hayes, 82 
Misc. 165, 143 N. Y. Supp. 325; Jn re Crump, 10 Okla. Cr. 133, 135 
Pac. 428. See Hurp, Hapeas Corpus, 2 ed., 327, 328. The courts are 
divided as to whether a pardon may be invalidated in a habeas corpus pro- 
ceeding on the ground of fraud. See 36 Harv. L. Rev. 888. 


Contracts — DEFENCES: ImpossIBILITy—-CHANGE IN Domestic LAW 
CREATED BY ORDINANCE PASSED UNDER AUTHORITY OF A PREEXISTING 
Statute. — The defendant leased premises constructed substantially of 
wood to the plaintiff, covenanting in case of fire to rebuild within four 
months. Under authority of an act passed before the lease was made, the 
municipality enacted a by-law forbidding the erection of wooden buildings 
in the area including the premises in question. The premises were destroyed 
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by fire, and the defendant refused to rebuild. The plaintiff brings a special 
statutory action asking for a declaration that the defendant had committed 
a breach of his contract, and an order that the defendant be required to pay 
damages. Held, that even if “ rebuild” meant rebuild in wood, the defend- 
ant was not relieved of liability by the by-law, since there was no change in 
the law but merely the application of a preéxisting power of the munici- 
pality. Ordered accordingly. Jn re De Garis and Rowe’s Lease, [1924] 
Vict. L. R. 38. 

Impossibility created by a change in domestic law usually excuses a 
promisor from performing his undertaking. Bailey v. De Crespigny, L. R. 
4 Q. B. 180. See 3 WiLuiston,. Contracts, § 1938. However, where the 
change in domestic law is not the enactment of a new statute but the 
passage of a municipal by-law in accordance with powers conferred by a 
preéxisting statute, a modified question is presented. In support of the 
principal case it has been held that a lease of premises for the sole purpose 
of selling liquor is not discharged by the subsequent passage of a “local 
option” ordinance in the county where the premises were situated, since 
the statute authorizing these ordinances existed at the time the lease was 
made. Houston Ice and Brewing Company v. Keenan, 99 Tex. 79, 88 S. 
W. 197. See 19 Harv. L. Rev. 134. If excuse on the ground of change 
in domestic law has as its basis the failure of a vital assumption, on which 
the parties contracted, that the acts called for under the contract would 
continue to be legal, the preéxisting statute may be significant as showing 
that the parties must have contemplated the possibility of the passage of 
a prohibitory ordinance under the statute. See Houston Ice and Brewing 
Co. v. Keenan, supra: See 3 Witiiston, Contracts, §§ 1955, 1937. See 
34 Harv. L. Rev. 519. A more reasonable ground for the excuse would be 
a refusal by the law to adopt the inconsistent attitude involved in enforc- 
ing an obligation to do an act which the law itself forbids. In this view, 
such an ordinance as that in the present case would present an excuse; but 
so would a statute in force at the time the contract was made. At any 
rate, the theory put forward in the present case, that there was no change 
in domestic law when the ordinance was passed, seems patently contrary to 
fact. The decision may be explained as a holding that “rebuild” need not 
mean “rebuild in wood.” See Low v. Innes, 4 DeG. J. & S. 286, 288. 


ConTRACTs— UNCERTAINTY IN ‘TERMS—Pric—E Lerr FOR FUTURE 
AGREEMENT. — The plaintiff offered to sell certain land to the defendant 
city. The City Council passed a resolution to buy the land at a price to 
be agreed upon by the owner and the Finance Committee, subject to the 
, approval of the Council. A special committee reported to the Council an 
estimate of the value of the land, and the plaintiff wrote to the Council 
assenting to the price so named. No further action was taken either by the 
Council or by the Finance Committee. The plaintiff brought an action for 
specific performance. The action was dismissed, and the plaintiff appealed. 
Held, that since the agreement was never completed as to price, there was 
no contract. Appeal dismissed. Townley v. City of Vancouver, [1924] 3 
W. W. R. 78. 

An agreement complete in other respects but silent as to the price is 
usually construed as a contract to sell at a reasonable price. Hoadley v. 
McLaine, 10 Bing. 482; Bryant v. Flight, 5 M. & W. 114. But if some- 
thing is expressly reserved for future agreement or arbitration, the principal 
contract is incomplete until such agreement or arbitration is effected. See 
1 Wituiston, Contracts, §45. Equity will not ordinarily enforce the 
subsidiary agreement for arbitration, or compel performance of the prin- 
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cipal contract on the basis of a reasonable price. Davila v. United Fruit Co., 
88 N. J. Eq. 602, 103 Atl. 519; Graham v. Call, 5 Munf. (Va.) 396; Wilks 
v. Davis, 3 Mer. 507; Vickers v. Vickers, L. R. 4 Eq. 529. But if the 
undetermined portion is a small part of the contract, or if there has been 
partial performance, equity may order an independent valuation, or may 
under proper circumstances enjoin interference with the arbitrators. Richard- 
son v. Harkness, 59 Wash. 474, 110 Pac. 9; Gregory v. Mighell, 18 Ves. 
328; Smith v. Peters, L. R. 20 Eq. 511. See 3 WILLISTON, CONTRACTS, 
§ 1421. As no occasion was presented in the present case for relief of 
this nature, however, the decision is clearly right. The dissenting opinion, 
proceeding upon the theory of a contract for sale at a reasonable price, 
seems to overlook the express stipulation by the defendant that the price 
must be approved by the Council. 


CRIMINAL LAw— Bripery— Disposition OF BRIBE Pap TO STATE 
Orricer. — The defendants paid three hundred dollars to A, a member of 
the Pennsylvania state constabulary, to induce him to desist from prose- 
cuting the defendant on a charge of illegal possession of intoxicating liquor. 
A secured a conviction on a further charge of bribery, petitioned the 
court as to the disposition of the money, and the prosecuting attorney ob- 
tained a rule on the defendants to show cause why the money should not 
be paid into the county treasury. The defendants contended that there 
was no authority in law for forfeiting the money paid as a bribe. Held, that 
money paid to induce an illegal act cannot be recovered, nor can its dis- 
position be controlled. Rule absolute. Commonwealth v. Waxman and 
Dimitroff, 81 Leg. Intell. 833 (County Ct., Dauphin Co., Pa.). 

Money paid under an illegal agreement cannot be recovered for failure 
of consideration. Albertson v. Laughlin, 173 Pa. St. 525, 34 Atl. 216. 
See 3 WiLiiston, Contracts, §§ 1630, 1787, 1788. Since the defendants 
had no interest in the money paid, their claim that the forfeiture of 
property of felons was not recognised by the laws of this country was 
properly regarded as irrelevant. The order that the money be paid to the 
state is a novel but apparently sound application of principles of agency. 
An agent who obtains profits from violation of his duty to his principal 
cannot retain them as against the latter. Salsbury v. Ware, 183 IIl. sos, 
56 N. E. 149; United States v. Carter, 217 U. S. 286; Andrews v. Ramsay, 
[1903] 2 K. B. 635. See Mecnem, Acency, §1224 et seg. And where 
there is no actual violation of duty, as in the principal case, it seems proper 
nevertheless to hold that money paid to an agent to procure a breach of 
duty should belong to the principal, since the money came to the former 
because of, and in the execution of, his agency. Commonwealth v. Brown, 
16 Dist. R. 537 (Pa.). 


DESCENT AND DISTRIBUTION — ADVANCEMENTS — PRESUMPTION WHERE 
PaRENT CoNveys LAND TO CHILD FOR INADEQUATE CONSIDERATION. — Be- 
fore her death the intestate had deeded land to her living children for a 
consideration amounting to approximately one-third of its value. A grand- 
child, claiming through a predeceased son, brought an action to have the 
difference between the value of the land and the consideration declared an 
advancement. From a judgment in the plaintiff’s favor the defendant 
appealed. Held, that the difference between the price and the value was 
presumed to be an advancement, in view of the gross inadequacy of the 
<< Judgment affirmed. Murphy v. Callan, 199 N. W. 081 

a.). 
A substantial gift of property from parent to child is generally presumed 
to be an advancement. Lynch v. Culver, 260 Mo. 495, 168 S. W. 1138; 
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Neal v. Neal, 153 Ga. 44, 111 S. E. 387. Contra, Rutherford v. Deaver, 
‘235 S. W. 853 (Tex.). Even where the property is paid for, if its value 
is out of all proportion to the price, an advancement to the extent of the 
difference is presumed. Parks v. Parks, 19 Md. 323; Ruch v. Biery, 110 
Ind. 444, 11 N. E. 312; Mossestad v. Gunderson, 140 Ia. 290, 118 N. W. 
374. Contra, Merriman v. Lacefield, 4 Heisk. (Tenn.) 209. This pre- 
sumption apparently shifts to the adverse party the ultimate burden of 
disproving an advancement. See Holland v. Bonner, 142 Ark. 214, 222, 
218 S. W. 665, 667. The principal case held a ratio of one-to three a 
sufficient disproportion to raise the presumption. A ratio of three to five 
has been held insufficient. Kiger v. Terry, 119 N. C. 456, 26 S. E. 38. In 
practice this presumption would be more useful if, as in the presumption 
of death after seven years of absence, its limits were fixed. Perhaps it 
would be well to establish by statute the exact ratio at which the presump- 
tion should arise. 


Equity — JURISDICTION — CONTROL OF DoMESTIC RELATIONS BY INJUNC- 
TION. — The plaintiff’s petition alleged that the defendant was seeking the 
affections and support of the plaintiff's husband. It was further alleged 
that the defendant was insolvent and that if she continued her present 
course of conduct, the plaintiff would be deprived of the love, support, and 
consortium of her husband. The plaintiff prayed for equitable relief. 
The defendant entered a general denial. The court found the issues in 
favor of the plaintiff and granted an injunction restraining the defendant 
from associating with the plaintiff’s husband, going near him, communicating 
with him, or doing any act to prevent him from giving the plaintiff his 
love, companionship, or support. Error was prosecuted. Held, that equity 
will not attempt to control domestic relations by means of an injunction. 
Injunction dissolved. Snedaker v. King, 145 N. E. 15 (Ohio). 

Although the proposition that equity has jurisdicition only to protect 
property interests was long regarded as axiomatic, there is a growing body 
of authority to the effect that interests in personality will be protected. 
Stark v. Hamilton, 149 Ga. 227, 99 S. E. 861; Witte v. Bauderer, 255 
S. W. 1016 (Tex. Civ. App.). See Roscoe Pound, “ Equitable Relief 
against Defamation and Injury to Personality,” 29 Harv. L. REv. 640, 
673-677; Zechariah Chafee, Jr., “The Progress of the Law — Equitable 
Relief against Torts,” 34 Harv. L. Rev. 388, 412. See 33 Harv. L. Rev. 
314; 37 Harv. L. Rev. 770. Some courts tread lightly in this unaccustomed 
field and lean upon shadowy property rights which they find coéxistent 
with the personal interests protected. Lyon v. Lyon, 102 Ga. 453, 31 
S. E. 34. In the principal case, the husband was under a statutory duty 
to support his wife. See Onto Gen. Cope, § 7997. A court which sought 
a peg upon which to hang its decision might treat the wife’s right to sup- 
port as a property interest entitled to equitable protection. Cf. Mandel v. 
McClave, 46 Ohio St. 407, 22 N. E. 290. A few of the courts which take 
the more desirable view that the absence of a proprietary interest does 
not deprive equity of jurisdiction have given relief in cases involving do- 
mestic relations. Witte v. Bauderer, supra; Ex parte Warfield, 40 Tex. 
Cr. R. 413, 50 S. W. 033; Stark v. Hamilton, supra. The practical diffi- 
culty of enforcing decrees like that awarded by the lower court supports 
the result of the principle case. 


EvipENcE — ADMISSIONS — EMPLOYER’S REPORT TO INDUSTRIAL ACCIDENT 
Boarp.— The defendant railway made a report of an accident in which 
an employee was injured, to the Industrial Accident Board, in compliance 
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with a Massachusetts statute. (1921 Mass. Gen. Laws, c. 152, $19.) The 
employee later died of his injuries, and in an action for his wrongful death 
the report was admitted over the defendant’s objection as an admission 
by the employer. After a verdict for the plaintiff, the defendant appealed. 
Held, that the report was in the nature of a privileged communication 
and was therefore inadmissible. Exceptions sustained. Gerry v. Worcester 
Consol. St. Ry. Co., 143 N. E. 694 (Mass.). 

Many statutes requiring employers to report accidents to their employees 
expressly provide that the reports shall be privileged. See 5 Wicmore, 
EVIDENCE, 2 ed., § 2377. Where no express privilege is granted, but the re- 
port is required for an important governmental purpose, the interest 
of the state in full disclosure might well lead a court to exclude this evi- 
dence. A similar practice is seen where informers are given immunity. 
See 5 WicMorE, EvipENCE, 2 ed., § 2374. Where the privilege is not so 
essential, reports to public boards may be admitted. Thus certificates show- 
ing the condition of a corporation have been used as evidence of value 
in eminent domain proceedings. Bracket v. Commonwealth, 223 Mass. 1109, 
111 N. E. 1036. Reports like those in the principal case, made in further- 
ance of the purpose of workmen’s compensation, are clearly admissible 
before compensation boards. Northeast Okla. R.R. Co. v. State Industrial 
Comm., 88 Okla. 146, 212 Pac. 136; Eggers Veneer Seating Co. v. In- 
dustrial Comm., 168 Wis. 377, 170 N. W. 280. 


HusBAND AND WIFE— LIABILITY OF ONE SPOUSE TO THE OTHER FOR 
PERSONAL TorTS— EFFECT OF THE MARRIED WoMEN’s Acts.—In an 
action to recover damages for personal injuries alleged to have been caused 
by the defendant’s negligent operation of an automobile, the defendant 
pleads that the plaintiff was at the time of injury and still is the wife of 
the defendant. The plaintiff demurs. The state constitution provides that 
“married women are hereby fully emancipated from all disability on 
account of coverture.” (1890 Miss. Const., §94.) A statute provides 
that “married women are fully emancipated from all disability on account 
of coverture; and the common law as to the disabilities of married women 
and its effect on the rights of property of the wife is totally abrogated, 
and . . . every woman now married, or hereafter to be married, shall have 
the same capacity to acquire, . . . enjoy, . . . and dispose of all property, 
real and personal, . . . and to make any contract in reference to it, and 
to bind herself personally, and to sue and be sued, with all the rights and 
liabilities incident thereto, as if she were not married. Husband and wife 
may sue each other.” (1906 Miss. Cope, §§ 2517, 2518.) From a judg- 
ment overruling the plaintiff's demurrer, the plaintiff appeals. Held, that 
the constitutional provision and the statute do not enable the wife to sue 
her husband for a personal tort. Judgment affirmed. Austin v. Austin, 
100 So. 591 (Miss.). 

For a discussion of the principles involved, see NOTES, supra, p. 383. 


INDEMNITY — Tort CoMMITTED AT ANOTHER’S REQUEST. — The plaintiff 
contracted to build a bridge for the defendant city, and agreed to hold the 
city harmless from all claims for injuries arising out of the work. The 
city agreed to furnish the right of way upon which the bridge and approach 
should be constructed. Under the direction of the city engineer, the plain- 
tiff entered on X’s land and built the bridge, believing that the city had a 
right to occupy the land. X recovered a judgment against the city and 
this plaintiff for the trespass, and collected from this plaintiff. The plaintiff 
brought an action in equity against the city to recover the amount so paid. 
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From a judgment in favor of the plaintiff, the defendant appealed. Held, 
that one who in good faith commits a tort at the request of another is 
entitled to indemnity for his liability to a third person. Judgment affirmed. 
Horrabin v. City of Des Moines, 199 N. W. 988 (Ia.). 

If A procures B to commit a tortious act, both A and B are liable to 
the injured party. See 1 Cootey, Torts, 3 ed., 244. But if B had no 
reason to believe the act wrongful, he should recover from A the amount 
he is forced to pay to the injured party. If B is A’s agent, it is clear 
that A can be compelled to bear the loss. Gower v. Emery, 18 Me. 79; 
Howe v. Buffalo, N. Y. & E. R. R. Co., 37 N. Y. 297; Adamson v. Jarvis, 
4 Bing. 66. See Story, AGENcy, 9 ed, § 339. See 22 Harv. L. REv. 131. 
It is equally clear that in the absence of a relation of agency, A will still 
be liable if he has expressly or by implication promised indemnity to B. 
Dugdale v. Lovering, L. R. 10 C. P. 196. But even if such a promise 
cannot be found, it is submitted that the doctrine of the principal case 
is sound, and that a quwasi-contractual obligation should be imposed on the 
defendant, at whose direction the act was committed. As between the 
plaintiff and defendant, the defendant is the only wrong-doer; and for his 
wrong the plaintiff has been compelled to pay. Sheffield Corp. v. Barclay, 
[1905] A. C. 392. See Woopwarp, Quasi—Contracts, §§ 257-259. But 
see The Englishman and The Australia, [1895] P. 212, 218. The court in 
the principal case adopted the only reasonable interpretation of the con- 
tract in holding that the plaintiff's express promise of indemnity did not 
cover claims occasioned by the default of the city. A contrary interpre- 
tation would have rendered wholly nugatory the city’s agreement to secure 
the right of way. 


INSURANCE — Errect OF NEw York STANDARD MortTGAGEE CLAUSE. — 
A mortgagor of realty took out fire insurance on the building under a 
policy containing the “New York standard mortgagee clause.” This 
clause provided that “loss . . . under this policy shall be payable to... 
first mortgagee as interest may appear, and this insurance, as to the interest 
of the mortgagee . . . only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the... property .. .” and that 
“.. . Whenever this company shall pay to the mortgagee ... any sum 
for loss .. . under this policy, and shall claim that, as to the mortgagor 
or owners, no liability therefor existed, this company shall, to the extent 
of such payment, be thereupon legally subrogated to all the rights of the 
party to whom such payment shall be made, . . . or may, at its option, 
pay to the mortgagee . . . the whole principal due .. . on the mortgage, 
with interest, and shall thereupon receive a full assignment and transfer of 
the mortgage. .. .” The mortgagor sold his interest in the land; and his 
vendee resold to a sub-vendee. The insurer duly accepted notice of the 
transfer of the mortgagor’s interest in the policy to his vendee, and a similar 
transfer by the latter to the sub-vendee. The sub-vendee burned down the 
house. The insurer paid the amount of the note to the mortgagee, who 
assigned the note to the insurer. The lower court certifies these facts to 
the Supreme Court, with the question of whether the payment of the 
insurance to the mortgagee discharged the mortgagor’s obligation on the 
note. Held, that because the circumstances did “not excuse the company 
from its liability to the person first insured,” the mortgagor’s obligation 
on the note was extinguished. Pike v. American Alliance Ins. Co., 124 
S. E. 161 (Ga.). 

Where an underwriter has insured both mortgagor and mortgagee as the 
interest of each may appear, when loss occurs, the underwriter, on payment 
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of the amount of the note to the mortgagee, may not enforce the rights 
of the mortgagee against the mortgagor. Such a recovery against the mort- 
gagor would mean that the latter would both have paid the amount of the 
note and have lost the property in which he had insured his interest. The 
underwriter, on the other hand, would have discharged his obligations by 
paying only the value of the equity of redemption. None of these consid- 
erations applies where the mortgagor has sold the equity of redemption and 
has not insured his remaining interest. In the instant case, the mortgagor 
had assigned his insurance to the purchaser of the equity of redemption, 
and to this assignment the insurer had consented. Such a transaction is 
usually held to effect a novation, releasing the insurer’s obligation to the 
assignor. See Swaine v. Teutonia Fire Ins. Co., 222 Mass. 108, 110, 109 
N. E. 825, 826. See 38 Harv. L. REv. 99, 101. If that is the case here, 
it would seem that the purchase of the note by the insurer from the mort- 
gagee should entitle it to the latter’s rights against the mortgagor, in ac- 
cordance with the terms of the contract of insurance. Allen v. Watertown 
Fire Ins. Co., 132 Mass. 480; Ulster County Savings Institution v. Leake, 
73 N. Y. 161. See, also, 4 CooLey, BriEFs oN THE LAw oF INSURANCE, 


3916. 


INSURANCE — RiGHT oF LIENHOLDER TO PROCEEDS oF PoLicy PROcURED 
BY TRUSTEE IN BANKRUPTCY.— The respondent filed a mechanic’s lien 
upon a building owned by the X Co. The X Co. was later adjudged a 
bankrupt, and its trustee in bankruptcy insured the building, the policy 
being made payable to the trustee. The building was totally destroyed by 
fire, and the trustee collected the full amount of the loss on the policy. 
The respondent contended that its claim should be satisfied in full from 
the insurance money. The District Court held that the lien followed the 
insurance money, and that the respondent was entitled to payment in full. 
The trustee appealed. Held, that as the lien did not follow the insurance 
money, and as the trustee was trustee only for the bankrupt and his un- 
secured creditors, the respondent had no right to the fund. Decree reversed. 
In re San Joaquin Valley Packing Co., 295 Fed. 311 (oth Circ.). 

A fire insurance policy is a personal contract of indemnity, which does 
not run with the property insured. See 38 Harv. L. Rev. 99, 100. A 
mortgagee, or the holder of a mechanic’s lien, has no lien upon the pro- 
ceeds of insurance effected by the owner, unless the latter has contracted 
to insure for the lienor’s benefit. Healey Ice Machine Co. v. Green, 181 
Fed. 890 (E. D. N. C.); Zmperial Elevator Co. v. Bennett, 127 Minn. 256, 
149 N. W. 372. See 22 Harv. L. Rev. 539. Cf. Chew v. Traders’ Bank, 
14 Ont. W. R. 415, reversing Chew v. Caswell, 13 Ont. W. R. 548. Simi- 
larly, the lien of a creditor in a limited liability proceeding in admiralty 
does not cover the proceeds of insurance on the ship libelled. The City of 
Norwich, 118 U. S. 468. The general rule seems applicable to the novel 
facts of the present case. A mechanic’s lien is not destroyed by bank- 
ruptcy proceedings. Jn re Laird, 109 Fed. 550 (6th Circ.). A secured credi- 
tor need not become a party to the bankruptcy proceedings to protect his lien. 
In re Goldsmith, 118 Fed. 763 (N. D. Tex.). He may file formal proof of his 
claim. In re North Star Ice & Coal Co., 252 Fed. 301 (E. D. Tenn.). But 
he is not thereby entitled to participate in the proceedings as a creditor, 
under § 56b of the Bankruptcy Act. Jn re North Star Ice & Coal Co., 
supra. See 30 Stat. at L. 560, 1916 U. S. Comp. Stat., § 9640. The 
trustee need not administer encumbered property, unless the general 
creditors will be thereby benefited. Jn re Harralson, 179 Fed. 490 (8th 
Circ.). It seems that the trustee is trustee for the general creditors only. 
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Therefore the claimant’s rights are no greater than if the insurance had 
been procured by the bankrupt. Cf. McLaughlin v. Park City Bank, 22 Ut. 
473, 63 Pac. 589. But see Cronenwett v. Boston & A. Transp. Co., 95 
Fed. 52 (D. Wash.). 


INTERNATIONAL LAw — DieLomatic AGENTS — IMMUNITY WHILE TRav- 
ELLING THROUGH THIRD STATE. — The defendant was a diplomatic attaché 
of the Republic of Panama, attached to its legation in Italy. When in 
New York he was personally served with summons in an action for absolute 
divorce, and an order of arrest was issued. ‘The defendant moved to 
vacate the order of arrest and the service of summons, because of his dip- 
lomatic immunity. Held, that as a diplomatic agent of a foreign power 
accredited to another foreign power, he was immune from arrest while 
travelling through the United States, but was not immune from civil process. 
Carbone v. Carbone, 206 N. Y. Supp. 40 (Sup. Ct.). 

On generally accepted principles of international law, diplomatic agents 
are immune from civil and criminal jurisdiction within the state to which 
they are accredited. See 1 Satow, Diptomaric PRACTICE, 2 ed., §§ 285-301; 
HersHeEY, DipLomatic AGENTS AND IMMUNITIES, 105-128. This immunity 
has been declared by statute in the United States and England. See 1 
Stat. AT L. 118, 1918 U. S. Comp. Srart., §§ 7610-7614; 7 ANNE, c. 12. The 
immunity is given to aid the diplomatic agent in his official duties. See 
12 Harv. L. Rev. 495. Text-writers differ as to whether full diplomatic 
immunity extends to an agent travelling to or from his post through an 
intermediate country. See, favoring the full immunity, Dana, WHEATON’s 
INTERNATIONAL Law, 8 ed., §§ 244-247. See contra, 1 OPPENHEIM, INTER- 
NATIONAL Law, 3 ed., § 398; HALL, INTERNATIONAL Law, 4 ed., § 99. There 
is a clear distinction between immunity from the service of civil process and 
immunity from arrest or other interference with personal freedom. The 
latter may seriously interfere with the diplomatic business of the accredit- 
ing power, and the court in the principal case properly released the attaché. 
Holbrook v. Henderson, 4 Sandf. (N. Y.) 619. The reasons for granting 
immunity from service of civil process are much weaker, and the court 
justly refused to follow an earlier case favoring the privilege. Wilson v. 
Blanco, 24 Jones & S. 582, 4 N. Y. Supp. 714. See New Chile Gold 
Mining Co. v. Blanco, 4 T. L. R. 346, 349 (Q. B. D.). 


Lasork LAw— INJUNCTIONS — RESTRAINING ENFORCEMENT OF UNION 
By-Law. —A by-law of the defendant union provided that all wages paid 
by contractors engaging in out-of-town work should be determined by the 
scale of wages paid in the contractor’s own locality unless the local wages 
were higher. The purpose of the rule was to protect members in the 
smaller communities and to foster union harmony. The plaintiff, whose 
office was in New York City where wages were $9 per day, contracted to 
do work in Atlantic City and Newark where wages were $8 per day. The 
defendant’s officers notified the local painters that working at the lower 
‘scale would result in their expulsion from the union. Accordingly they re- 
fused to work for the plaintiff, and he secured an injunction restraining 
the enforcement of the by-law. The defendants appealed from this decree. 
Held, that since the rule fixed a standard of wages, a combination to enforce 
it was legal. Decree reversed. New Jersey Painting Co. v. Local No. 26, 
Brotherhood of Painters, Decorators and Paperhangers, 126 Atl. 399 (N. J.). 

The plaintiff, a Jersey City contractor, applied for relief by injunction 
against the enforcement of the same by-law in Greenwich, Conn., where he 
had undertaken work and where the wage rate was lower. Held, that the 
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by-law, as a discrimination against out-of-town contractors, was an un- 
justified restraint of competition. Injunction granted. J. J. Hass, Inc. v. 
Local Union No. 17, 300 Fed. 894 (D. Conn.). 

The legality of threats to expel union members for disobeying strike 
orders depends upon the justifiableness of the strike. Rhodes Bros. Co. v. 
Musicians’ Union, 37 R. I. 281, 92 Atl. 641; Thomas v. Cincinnati etc. Ry. 
Co., 62 Fed. 803, 817 (S. D. Ohio). See Martin, THE Mopern Law or 
TraDE UNIONS, §§ 149, 150. Cf. contra, L. D. Willcutt etc. Co. v. Dris- 
coll, 200 Mass. 110, 85 N. E. 897. Justification is determined by an evalu- 
ation, in the light of social policy, of the benefits obtained and the injuries 
inflicted. See 37 Harv. L. Rev. 143, 144. The facts being substantially 
similar in the instant cases, their differences in result are indicative of 
differences in the courts’ social viewpoints. In the Painting Company 
case, the court emphasizes the benefits obtained, principally the wage 
standardization. The by-law’s effect upon employers is deemed irrelevant 
in view of the “right” of employees to fix wage standards. Strikes to 
better wages are generally held justified. See Martin, op. cit., §31. It is 
submitted, however, that all strikes which may secure higher wages are 
not thereby justified. The court in the Hass case looks at the reverse of 
the medal, the injuries inflicted upon out-of-town contractors. The primary 
purpose of the strike, in its opinion, is not to increase wages but to strengthen 
the union by restraining competition among employers. Even so, strikes 
to enforce by-laws tending merely to increase a union’s strength have 
been held justified. Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 582; 
Opera House Co. v. Musicians’ Ass’n, 118 Minn. 410, 136 N. W. 1092; 
Rhodes Bros. Co. v. Musicians’ Union, supra. Contra, Haverhill Strand 
Theatre v. Gillen, 229 Mass. 413, 118 N. E. 671. Unfortunately, neither 
opinion discusses the effect of out-of-town contracting (1) upon wages in 
the trade generally, (2) upon stability of employment, and (3) upon union 
solidarity. Cases of social policy must necessarily be decided on such 
considerations. 


MUNICIPAL CORPORATIONS — LIABILITY FOR NEGLIGENCE IN ULTRA VIRES 
Conpuct. — The defendants were a body corporate created by the General 
Assembly of Maryland, charged with the care and maintenance of all 
roads and bridges in Allegany County. In 1912 it was discovered that a 
bridge which for some forty years had been maintained by that county 
was in fact located in Pennsylvania, though the approach to it on each 
side, to within a short distance of the bridge, lay in Allegany County. In 
that year the defendants rebuilt the bridge, in preference to relocating a con- 
siderable portion of the road. The plaintiff sought to recover damages for 
injuries sustained by him when the bridge collapsed under the weight of his 
team. The lower court sustained a demurrer to the declaration, and the 
plaintiff appealed. Held, that the corporation could not by its unauthorized 
act impose any duty upon itself. Judgment affirmed. Valentine v. Road 
Directors of Allegany County, 126 Atl. 147 (Md.). 

When an act complained of lies wholly outside the powers of a municipal 
corporation, it is commonly held that the corporation is not liable, even 
though it has authorized the act. Chicago v. Turner, 80 Ill. 419; Albany 
v. Cunliff, 2 N. Y. 165; Donable’s Adm’r v. Harrisonburg, 104 Va. 533, 52 
S. E. 174. See 4 Ditton, Munictpat Corporations, 5 ed., § 1647 et seq. 
But apart from the doctrine of governmental functions, the corporation is 
liable for the torts of its agents committed under its authority, if it is em- 
powered to deal with the general subject-matter involved, despite the ob- 
vious truth that the tortious act itself is necessarily wltra vires. Pekin v. 





402 HARVARD LAW REVIEW 


Newell, 26 Ill. 320; Viliski v. Minneapolis, 40 Minn. 304, 41 N. W. 1050. 
Cf. Thayer v. Boston, 19 Pick. (Mass.) 511. The court followed prece- 
dent in holding the latter principle inapplicable to acts performed outside 
the jurisdiction. Becker v. La Crosse, 99 Wis. 414, 75 N. W. 84. Cf. 
Peterson v. City of Jordan, 135 Minn. 384, 160 N. W. 1026; Stealey v. 
Kansas City, 179 Mo. 400, 78 S. W. 599; Donable’s Adm’r v. Harrison- 
burg, supra. Since, however, to hold a municipal corporation liable for 
any of its torts involves a sacrifice of logic to expediency, it does not 
seem unreasonable to extend this liability to torts committed outside the 
corporate territory. This might readily have been done by saying that the 
“general subject-matter” of the defendants’ act was the maintenance of 
roads in Allegany County. When, as in the present case, the community 
derives a substantial benefit from the unauthorized acts of its representa- 
tives, the interest in protecting the taxpayers seems clearly outweighed by 
the interest in compensating the plaintiff. See 25 Harv. L. Rev. 648. 


MUuNIcIPAL CoRPORATIONS — PowERS— PAYMENT TO AGENT FOR SERV- 
ICES IN ProcurRING LEGISLATION. — The city of Juneau, Alaska, appro- 
priated two thousand dollars to pay the expense of an attorney for a trip 
to Washington to forward certain legislation. One of the enactments in 
question was to empower the city to finance the paving of the streets; the 
others were such as would benefit the city only indirectly. The city was 
authorized to “provide for the location, construction, and maintenance of 
streets.” The complainant, a taxpayer, brings suit to enjoin the payment 
of the money. The lower court refused the injunction on the ground that 
the expenditure was a proper step toward the improvement of highways. 
The complainant appealed. Held, that the city had no authority to pay a 
lobbyist out of the public funds, even where his services were in obtaining 
legislation in aid of an authorized municipal function. Judgment reversed. 
Valentine v. Robertson, 300 Fed. 521 (oth Circ.). 

The powers of a municipal corporation are defined by its organic legisla- 
tion. Questions as to whether a power may properly be exercised are solved 
by construction of the legislative grant. See DiLLon, MUNICIPAL CoRPORA- 
TIONS, 5 ed., §§ 237, 239. See 15 Harv. L. Rev. 320. Most of the cases 
deny the existence of implied authority to pay an agent to defend or op- 
pose before the legislature a bill to continue or end the independent ex- 
istence of the municipality, or to spend money to encourage projects which 
would benefit the city commercially. Henderson v. Covington, 14 Bush 
(Ky.) 312; Coolidge v. Brookline, 114 Mass. 592. There are, however, hold- 
ings that a municipality is entitled to appear before the legislature, and 
has therefore power to pay an agent to appear for it. Farrel v. Derby, 58 
Conn. 234, 20 Atl. 460; Meehan v. Parsons, 241 Ill. 546, 111 N. E. 520. 
The first view is the more desirable. Officers of municipal corporations 
have control of large funds. To guard the taxpayers from rash expenditure, 
such officers should be strictly confined within the established limits of 
corporate power. 


RAILROADS — LABOR UNDER TRANSPORTATION ACT OF 1920.—In 1920, 
both carriers and employees wished certain changes in the agreements as 
to wages and working conditions then in effect. On April 14, 1921, the 
Railroad Labor Board ordered each carrier to hold conferences with rep- 
resentatives of each type of labor employed by it. (Decision No. 1109, 
2 R. L. B. 87.) Conferences of this type were provided for by § 301 of 
the Transportation Act of 1920. (41 Srat. at L. 469, 1923 U. S. Comp. 
Stat., § 100714.) The Pennsylvania Railroad superintended the elections 
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for its employees, but counted only the votes cast for individual employees 
as representatives and not the large majority of votes which were cast for 
labor organizations. In the conferences held with the minority repre- 
sentatives, new wages and working conditions were decided on and were 
put into effect by the railroad. On appeal by the employee organizations, 
the Railway Labor Board held that the conferences were invalid under the 
Act, and ordered new elections and new conferences. (Decisions Nos. 218, 
220, 2R. L. B. 207, 216.) This order the railroad has not obeyed. Organi- 
zations, claiming to represent the classes of employees involved, brought 
separate bills to enjoin the railroad from paying lower wages until a con- 
ference satisfactory under the Act should be held. The district court 
dismissed the bill in each case. The complainants appealed. Held, that the 
Act created no “right” in either carrier or employees to compel the other 
to hold a conference. Decree affirmed. Brotherhood of Railway Clerks v. 
Pennsylvania R. R. Co., 1 F. (2 d.) 171 (3rd Circ.). 
For a discussion of the principles involved, see NoTES, supra, p. 374. 


RuLe AGAINST PERPETUITIES— SEPARABILITY OF LIMITATIONS. — The 
testator left the residue of his estate to trustees to be divided into three 
equal shares for his three children, A, B, and C, the income to be paid to 
them until they should reach specified ages, when they should become 
entitled to the principal. If any child died under the age specified, his 
share should go to his issue and be distributed upon their attaining twenty- 
one; and if he should have no issue, his share should be added to the shares 
of the other two. All three children survived the testator. A died under 
age, but left issue now over twenty-one. B and C have reached the stipu- 
lated ages. A son by a former wife seeks to prevent distribution under 
the will on the ground that the entire trust was void as violating the statute 
against perpetuities (1918 N. Y. Consor. Laws, c. 40, § 42; c. 41, $11.) 
From an order reversing a decree for distribution under the will, the de- 
visees appeal. Held, that although the limitations over on the death of a 
child without issue are too remote, they are separable from, and do not 
vitiate, the alternative limitations. Order reversed. Matter of Trevor, 
(Ct. of App., N. Y.), reported in N. Y. Law J., Oct. 27, 1924. 

For a discussion of the principles involved, see NoTEs, supra, p. 370. 


SALES — REMEDIES OF UNPAID SELLER WITH A LIEN— EFFECT OF RE- 
COVERY OF JUDGMENT FOR THE Price.—One D’Aprile contracted to buy 
from the defendant company ten barrels of whiskey, in May 1918. The 
seller tendered specific warehouse receipts, which the buyer refused to 
accept, and the seller thereupon brought an action to recover the purchase 
price, on the ground that title had passed to the buyer, and recovered 
judgment. While the action was pending, the seller resold the whiskey 
at a lower price on the theory that the buyer had been in default an un- 
reasonable length of time. The buyer brings this action against the seller 
for an alleged conversion of the whiskey by the resale. The Uniform 
Sales Act is in force in this jurisdiction. (1911 N. Y. Laws, c. 571, N. Y. 
PERSONAL Property Law, §§ 82-158.) The trial court gave judgment for 
the defendant. The buyer appealed. Held, that the remedies of suit for 
the purchase price and resale by the seller to foreclose his lien are incon- 
sistent, and the seller, having first sued for the price, kept his obligations 
under the contract alive, so that the subsequent resale amounted to a 
conversion. Judgment reversed. D’Aprile v. Turner-Looker Co., 204 N. Y. 
Supp. 566 (App. Div.). 

The decision in the principal case seems doubtful. Although title has 
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passed to the buyer, the unpaid seller, because still in possession of the 
goods, retains his lien for the price. The transaction being executed in 
respect to the passage of title, the seller both at common law and under 
the Sales Act may sue for the purchase price. See UNirorm Sates Act, 
§63 (1). Where the buyer has been in default an unreasonable length 
of time in paying for goods, the title of which has passed to him, the seller 
may resell the goods on behalf of the buyer, and recover the difference 
between the contract price and the resale price, less the expenses of sale. 
See Putnam v. Glidden, 159 Mass. 47, 34 N. E. 81. Cf. Ackerman v. 
Rubens, 167 N. Y. 405, 60 N. E. 750; Rylance v. James Walker Co., 129 Md. 
475, 99 Atl. 597- See Unirorm Sates Act, § 60 (1). See 2 WILLISTON, 
SALES, 2 ed., § 543. ‘The remedies of suit for the price and of foreclosure 
of the seller’s lien are both on the theory that title is in the buyer and 
both have as their object the collection of the contract price. There is 
no inconsistency in allowing the seller to foreclose his lien after he has 
brought suit for the price, for his security interest continues until the price 
is paid, even continuing after judgment in his favor. See UNrirorm SALES 
Act, § 56 (2). There would seem to be no reason for not allowing him to 
exercise his right of resale at any time until the payment of the price by 
the buyer, reducing, of course, pro tanto the amount of his recovery in the 
suit for the price. Urbansky v. Kutinsky, 86 Conn. 22, 84 Atl. 317; 
Frederick v. American Sugar Refining Co., 281 Fed. 305 (4th Circ.). See 
Rosenbaums v. Weeden, Johnson & Co., 18 Gratt. (Va.) 785. Such an 
authorized resale would, of course, be a defense to an action by the buyer 
for conversion. ‘ 


TAXATION — CONSTITUTIONALITY OF PROVISION FOR DEDUCTING FROM 
TAXABLE INCOME OF CORPORATIONS AMOUNTS PaID As DIVIDENDS TO REsI- 
DENTS. — According to the state income tax law, any dividend paid to a 
resident by a resident corporation may be deducted from the net income 
of the corporation before the imposition of the tax thereon. (1923 ORE. 
Laws, c. 279, Art. 2, §3.) The plaintiff, an Oregon corporation, having 
a considerable number of stockholders who were non-residents of the state, 
brought this bill to enjoin the enforcement of the tax act. The lower court 
gave a decree for the plaintiff. The defendants, the members of the state 
tax commission, appealed. Held, that the provision for deduction of divi- 
dends is unconstitutional, because it classifies corporations differently for 
the purpose of state taxation on the arbitrary basis of the place of resi- 
dence of stockholders; but since the section so providing is separable from 
the rest of the act, the whole statute is not thereby invalidated. Reversed 
and bill dismissed. Standard Lumber Co. v. Pierce, 228 Pac. 812 (Ore.). 

However wide the discretion enjoyed by the states in classification for 
tax purposes, it is limited by the equal protection clause of the Fourteenth 
Amendment in two respects. First, the classification must not be arbi- 
trary; that is, it must rest upon some reasonable difference between the 
delineated classes of persons or property. Second, a classification having 
been made, all within the classification must be treated upon the same 
basis. Bell’s Gap R. R. Co. v. Pennsylvania, 134 U. S. 232; Magoun v. 
Illinois Trust & Savings Bank, 170 U. S. +283; Royster Guano Co. v. Vir- 
ginia, 253 U. S. 412. See 1 WrittovucHBy, CoNsTITUTIONAL LAW OF THE 
Unitep States, §§ 270, 271; 2 ibid., § 485; GuTHRIE, FouRTEENTH AMEND- 
MENT TO THE UNITED STATES CONSTITUTION, 113 et seg.; 1 CooLey, Tax- 
ATION, § 332 e¢ seg. In the principal case, the discrimination is not be- 
tween non-residents and residents, but rather between corporations upon 
the basis of the residence of their stockholders. Cf. Travis v. Yale & 
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Towne Mfg. Co., 252 U. S. 60; Eliasberg Bros. v. Grimes, 204 Ala. 492, 
86 So. 56. There is no apparent basis for a classification of corporations 
on such a ground, and similar classifications, where attempted, have 
usually been held invalid. Royster Guano Co. v. Virginia, supra. Cf. 
State v. Travellers’ Insurance Co., 73 Conn. 255, 47 Atl. 200, aff'd in 185 
U. S. 364. If the legislature intended to place all corporations subject to 
taxation in the state within the same classification, the obvious discrimi- 
nation authorized makes the provision even more clearly invalid. The 
decision, therefore, seems correct whether the objectionable section be 
viewed as an arbitrary classification or as unequal taxation within a class. 


TAXATION — Power TO TAX — STATE FRANCHISE TAXES ON FOREIGN Cor- 
PORATIONS. — The plaintiff, a Delaware corporation, had an authorized capi- 
tal stock of 400,000 shares, of no par value. In 1920, it obtained a certificate 
of admission to do business in Ohio, and obtained authority to sell the shares 
at $7 apiece. It then acquired manufacturing plants in Ohio, and began 
business. An Ohio statute required foreign corporations having stock of no 
par value to pay a tax of five cents per share “upon the proportion of the 
number of shares of authorized common stock represented by property 
owned and used and business transacted in this state.” (109 Onto Laws, 
277.) A tax of $20,000, or five cents a share on the total authorized issue 
of 400,000 shares, was assessed in 1921. At that time only 50,485 shares 
of the stock were outstanding. All its property was in Ohio, but only 
about 28 per cent of its business was intrastate. The plaintiff obtained a 
temporary injunction in the federal district court against the collection of 
the tax. The court later enjoined the collection of any amount in excess 
of $14,926, so as not to burden the proportion of the stock represented by 
interstate business. Both parties appealed. Held, that since all the plain- 
tiff’s property and business are represented by the stock actually outstanding, 
a tax on a proportion of the greater number of shares of authorized stock 
necessarily burdens interstate commerce; and that the taxation of the shares 
of no par value at an arbitrary valuation violates the equal protection clause 
of the Fourteenth Amendment. Decree reversed. Air-Way Electric Ap- 
pliance Corp. v. Day, 45 Sup. Ct. Rep. 12. 

For a discussion of the principles involved, see NoTEs, supra, p. 361. 


UNFAIR COMPETITION — NECESSITY FOR ACTUAL COMPETITION — INJURY 
TO TRADE BY ASSOCIATION OF DIFFERENT GOODS WITH THE PLAINTIFF’S 
Name. — The plaintiffs, publishers of “ Vogue,” a fashion magazine which 
is a recognized arbiter of styles in women’s clothing, has for many years 
used as a trademark a large capital letter “V,” with the figure of a woman 
within the “V.” The defendant department store sold hats of the Vogue 
Hat Company, bearing on their labels a large capital letter “V,” with a 
slightly different figure of a woman within the “V.” The plaintiff brought 
a bill against the defendant alleging trademark infringement. The Hat 
Company was allowed to intervene. From a decree dismissing the bill, 
the plaintiff appealed. Held, that assuming the plaintiff had no relief under 
the technical law of trademark, the Hat Company’s use of the “V-girl” 
constituted unfair competition. Decree reversed and case remanded. Vogue 
Co. v. Thompson-Hudson Co., 300 Fed. 509 (6th Circ.). 

For a discussion of the principles involved, see NoTES, supra, p. 370. 


Unrarr COMPETITION — SECONDARY MEANING— Use oF Famity NAME 
TO DeceIve THE Pusitic.— Nestor Johnson, a well-known skater, had 
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manufactured a tubular ice skate for a number of years. In 1912 he sold 
his business, trademarks, and good-will to the complainant company, which 
continued the business under his name. Although the complainant was 
not the only manufacturer of such skates, it was shown that, because of 
his reputation and because he was largely instrumental in their introduction 
to general use in this country, the name Johnson as applied to these skates 
had acquired a secondary meaning, and that “ Johnson Skates” in the 
mind of the public referred to skates of this type manufactured by the 
complainant. The defendant corporation, organized by former employees 
of the complainant, including a brother of Nestor Johnson, began the 
manufacture of similar skates, under the name of the Alfred Johnson Skate 
Company, hiring buildings near the complainant’s factory, using similar ad- 
vertising, and selling skates in packages resembling those of the complainant. 
There was strong evidence of actual deception of the public. This bill 
was brought to enjoin the use of the name Johnson in this connection. 
A decree was granted requiring the defendant (1) to refrain from the use 
of the word Johnson in its secondary sense; (2) to use in all its advertis- 
ing the full name of the corporation, the Alfred Johnson Skate Company, 
and in conspicuous type the phrase, “not connected with the original 
Nestor Johnson Manufacturing Company.” This decree was reversed by 
the court of intermediate appeal. The complainant appealed. Held, that 
while the decree as first given was in general correct, the phrase “ original 
Nestor Johnson Manufacturing Company ” should be modified by the omis- 
sion of the word “ original,” as it was not necessary to prevent deception of 
the public. Nestor Johnson Mfg. Co. v. Alfred Johnson Skate Co., 144 N. E. 
787 (Iil.). 

By modifying the injunction granted below, the court has removed the 
one word which could possibly help to clarify a confused situation. The 
public and the complainant are injured because the newcomer’s goods are 
sold as those of the complainant and the relief essential to correction of 
this situation demands that the defendant’s product be labeled plainly as 
that of a newcomer in the field. The tendency of the courts has been to pay 
too much attention to a supposed right of the defendant to use his own 
name freely in business. The rights of the public and those of prior 
users of the same name have been sacrificed to a mistaken fetish of free 
competition. L. E. Waterman Co. v. Modern Pen Co., 235 U.S. 88. See 
J. H. Wigmore, “ Justice, Commercial Morality, and the Supreme Court,” 
10 Int. L. Rev. 178. The difficulty has not been so much failure to give 
relief as lack of completeness of relief when given. In general, while 
injunctions have resulted in telling the public that there were two manu- 
facturers of the same name, they have not forced an announcement as 
to which was which. Herring-Hall-Marvin Safe Co. v. Hall’s Safe Co., 208 
U. S. 554; Cash v. Cash, 19 Rep. Patent Cas. 181. See Nims, UNFAIR Com- 
PETITION, 2 ed., § 71 et seg. This is particularly true where the defendant 
is doing business by himself or in a partnership, for the courts hesitate 
to deprive a man of the use of his own name, even in a very small measure. 
There seems to be less difficulty in giving a strict decree, where the family 
name is used, as in the principal case, as part of a corporate name. Garrett 
v. Garrett & Co., 78 Fed. 472 (6th Circ.); Higgins v. Higgins, 144 N. Y. 
462, 39 N. E. 400; International Silver Co. v. Rogers Co., 67 N. J. Eq. 646, 
60 Atl. 187. The principal case should fall into this category. In a few 
cases, the use of a family name by an individual or a partnership has been 
adequately limited. Jnternational Silver Co. v. Rogers, 72 N. J. Eq. 933, 
67 Atl. 105; Chickering v. Chickering & Sons, 215 Fed. 490 (7th Circ.); 
Sanford-Day Iron Works v. Enterprise Works, 130 Tenn. 669, 172 S. W. 537. 
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Cf. Tussaud v. Tussaud, 44 Ch. D. 678; Pinet et Cie. v. Madison Louis 
Pinet, Ltd., 15 Rep. Patent Cas. 65. The reasons for complete relief wher- 
ever the public is deceived seem equally strong whether the name be used 
by individuals, partnerships, or corporations. 
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Crime, ABNORMAL MINDS, AND THE Law. By E. B. Hoag and E. H. 
Williams, with chapters by R. H. Gault and Miriam Van Waters, and 
minor contributions by H. H. Goddard, A. M. Kidd and J. D. Ball. 
Indianapolis: The Bobbs-Merrill Co. 1923. pp. xxiv, 361. 


Civilization moves on. ‘Toward what end? Psychiatric analysis of 
society’s unfit, say Hoag and Williams. Some caustic scientists, unconvinced 
of the fundamental soundness of medical concepts as at present applied to 
personality study, may be heard to question the instrument extended by 
these authors for the proposed social surgery. But the book itselr is indis- 
putable evidence that society is fumbling about, with whatever tools prove 
most conveniently available, to rid itself of an oppressive burden. Doctors 
Hoag and Williams — psychiatrists in the juvenile and psychopathic divisions, 
respectively, of the Superior Courts at- Los Angeles — believe this dread 
encumbrance to be composed of mental abnormalities. A more conserva- 
tive diagnosis might be expressed in the statement that society is making 
its first sincere efforts to escape from an all-enshrouding ignorance of the 
human animal. “Crime, Abnormal Minds, and the Law” chronicles the 
progress of some of these efforts. 

In the book proper, comprising two hundred and six pages, we find a 
mass of interesting sociological fact used, in the main, illustratively. In 
the Appendix, comprising one hundred and fifty-five pages, a further mass of 
case-material is presented. In summarizing the facts therein contained, the 
reviewer has found it necessary to classify and condense in a fashion very 
foreign to the original work, excepting those chapters contributed by Dr. 
Gault. 

Most of the first twelve chapters of the book are devoted to analysis of 
abnormal criminal types. The major behavior characteristics of feeble- 
minded persons, and of insane, psychopathic, and epileptic criminals, are 
set forth interestingly enough to demonstrate to the most hard-headed prison 
warden that such abnormalities actually do exist. The descriptive treatments 
of drug addiction, and of various physical diseases accompanied by mental 
abnormalities, such as cerebro-spinal syphilis, are clear-cut, convincing, and 
timely. Information is frankly given as to present methods of intelligence- 
testing, case-study, and psychiatric examination. 

Much of this same material is cited, and further cases are added, to 
show the present neglect and mistreatment of abnormal individuals in the 
normal economic environment, in courts, prisons, schools, and in various 
inadequate types of existing institutions. Feeble-minded youths are hanged. 
Psychotic criminals are sent to prison instead of to the hospital. Obviously 
insane defendants, insisting upon jury trial, are declared normal by ignorant 
juries, with the resulting cost to the community of thousands of dollars and 
with corresponding injury to innocent persons. Such cases’ eventuate, 
inevitably, in the same incarceration of the insane delinquent which should 
have taken place immediately upon apprehension and diagnosis. The most 
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critical reader cannot fail to be impressed by the accumulation of facts 
presented on this issue. 

A third category of material brought forward by the authors, and espe- 
cially by their distinguished contributors — Dr. Gault, Editor of the Journal 
of Criminal Law and Criminology, and Dr. Miriam Van Waters, Referee 
of the Los Angeles Juvenile Court—concerns modern social and legal 
innovations. One of the most interesting of these, from a legal point of 
view, is Dr. Van Waters’ own position in the Juvenile Court. Under the 
California Statute of rors, all cases of girls under twenty-one and of boys 
under thirteen are heard privately, in the detention home, by a woman 
referee. During the four-year tenure of office of Dr. Van Waters’ predeces- 
sor, over six thousand decisions were rendered by this novel court, and not 
one appeal was taken from her findings and recommendations. Referee 
Van Waters’ chapter on “Socialization of the Juvenile Courts” possesses 
both a wholesome vigor and a refreshing common sense that make one 
realize the true power of constructive optimism. Many other modern 
developments are described. For the feeble-minded, school clinics, special 
schools, institutional and guardianship care, and compulsory sterilization 
have all been experimented with. For psychotic and psychopathic criminals, 
laboratories in connection with the courts, detention homes for extended 
observation, and special hospitals for final commitment have been used 
with success. For all prisoners, suspended sentence, indeterminate 
sentence, promotion within the prison, self-government, and parole, have 
been devised. The authors tell us of social benefits to be derived from 
mothers’ pension acts and police schools. Altogether, this type of material 
is well selected and excellently handled. 

So much for the factual content, culled with some caution from two 
hundred and six pages of argument; and we are brought, inescapably, to 
an examination of the authors’ theories. These theories may be clas- 
sified, logically, into four divisions: sociological, criminological, legal, 
and scientific. 

Sociologically, Doctors Hoag and Williams maintain that society takes 
no parental care of its weaker members, and that it should do so. It is the 
seemingly reasonable contention of these authors that society, to protect 
itself, must needs discover its potential delinquents at as early an age as 
possible, and prevent the development of their destructive potentialities. 
This doctrine, in such a limited form, is surely sound, and it may be 
accepted without fear of commitment to Aristotelian paternalism. 

Criminologically, the theory is advanced that society treats its disobedient 
members unintelligently, and that it should reform its procedure in this 
particular. Backed by the mass of proof above summarized, this theory 
may well inspire adaptation of treatment of convicted wrong-doers to suit 
the possibilities of the individual human being, in so far as these possibilities 
are known. But most conservative mental scientists would add the neces- 
sary qualification that our present knowledge. of psycho-physiological 
mechanisms is extremely limited, and that we dare not rest too heavily 
upon purely imaginary reconstructions of mental and emotional processes, 
such as those devised by Freud and many other psycho-analysts. 

Legally, the somewhat astounding doctrine is proposed that society has 
accomplished absolutely nothing by its criminal laws up to the present 
time, and that hereafter all set punishments, with the exception of psy- 
chiatric examination and prescription, should be abolished. The authors cite 
the fact that two per cent of society are criminals, just as they always have 
been. No severity of punishment has ever been able to lower this criminal 
percentage. Modern science, they argue, has proved that this irreducible 
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criminal increment is made up of mentally abnormal individuals. There- 
fore, what is needed is mental diagnosis and treatment. But, with all their 
earnestness of purpose for the improvement of society, the authors seem to 
have forgotten the ninety-eight per cent who are, at present, deterred from 
committing crime. Is it a safe assumption that purity of character alone is 
responsible for their rectitude? Or must we credit our criminal laws with 
being the proximate causes of most of our social virtues? There might be 
something to be said for a new legal concept regarding as insane any indi- 
vidual convicted of committing criminal acts. But then we should only 
be substituting, in effect, a greater for a lesser penalty. Gladly will en- 
lightened jurists turn over the abnormal two per cent to scientists, in the 
hope that this percentage may be still further reduced. But psychiatrists 
will be expected to remember, on the other hand, that ninety-eight per cent 
of humanity are sufficiently normal to be restrained by threat of punishment. 

Scientifically, the authors rely, throughout the book, on the theory that 
mental abnormalities are in the nature of diseases. This hypothesis cannot 
even be discussed, from a properly scientific point of view, because there 
is no evidence upon which to base discussion. The true psycho-physiologi- 
cal nature of most psychopathic states is as yet unknown. Many such 
conditions may prove more closely analogous to broken bones than to 
organic diseases; and many may, perhaps, ultimately be resolvable into 
malformed motor habits. To the chemist, everything is a formula. To 
the physicist, the universe is matter in motion. It is not strange, then, 
that, to the doctor, all behavior irregularities should seem diseases. But 
therein lies our most cogent reason for exercising some degree of caution in 
accepting psychiatrists as the ultimate analysts of society. 

In summary, Doctors Hoag and Williams, and especially their contribu- 
tors, Doctors Gault and Van Waters, have put forward a most serviceable 
guide to modern sociological and criminological developments. If the 
authors’ legal and scientific theories cannot be whole-heartedly endorsed, 
their common-sense, constructive suggestions for humane and _ intelligent 
handling of society’s weaklings constitute a sociological trade-manual for 
the library of every lawyer who would serve, as well as use, the community 
which supports him. 

Wititram M. Marston. 





FINGER-PRINTS CAN BE Forcep. By Albert Wehde and John Nicholas Bef- 
fel. Chicago: Tremonia Publishing Co. 1924. pp. 134. 


This book challenges the reliability of the finger-print system of identifica- 
tion. Its sensational title suggests and its contents imply that the whole 
finger-print system is unreliable, but the attack is in fact made only upon 
a special phase of finger-print identification. This tendency here and there 
toward unfairness mars a well-written book. What the book mainly dis- 
cusses is the question whether accidental, so-called “latent,” single finger- 
print impressions, that must be brought out or developed by the dusting 
of some kind of powder on them, can be successfully imitated and placed 
upon, or “planted” upon, selected objects. This subject is treated in de- 
tail, and methods are definitely described which, on the whole, amount to 
a convincing presentation of the possibility of successful imitation. There 
have been some previous sensational statements on the subject from other 
sources, apparently issued for purposes of personal advertising, which failed 
to describe any such details or methods. 

It is to be regretted that this book, which contains information of im- 
portance, should indirectly suggest the application of its criticisms to the 
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whole system of finger-print identification. Even if the contention of the 
book is admitted, it does not follow that identification from finger-prints, as 
practised throughout the world, is unreliable and dangerous. 

As is well known, the finger-print system followed and soon supplanted 
the system of identification by measurements. The fundamental purpose 
of each system is the identification of one who has previously been measured 
or finger-printed. Both systems presume that the one to be identified is 
re-measured, or that new finger-prints are made, to be compared with the 
measurements or set of finger-prints on file. Finger-prints are thus con- 
stantly and most effectively used throughout the world, and the hundreds 
of thousands of them on file undoubtedly furnish the most reliable and 
valuable means of human identification yet devised. 

This new book does not directly claim anywhere that a whole set of 
these finger-prints, as imprinted directly on record cards, can be success- 
fully forged, but that accidental, individual prints of the “latent” type, 
such as those which might be found on cigarette cases, tool handles, letters, 
safe doors, or automobiles, can be imitated and “ planted.” The book will 
probably assist in correcting or preventing certain abuses of the finger- 
print system. It reasonably contends that the public has been misinformed 
on one phase of the subject, and that the erroneous impression has been 
created that, if a criminal touches in the slightest way any object with his 
fingers, incriminating finger-prints are thus made which, when properly 
treated, can long afterwards positively be identified as having been made 
by that particular person. The finger-print system, as scientifically em- 
ployed, includes carefully made impressions of the whole ten fingers, with 
black ink on white paper; and prints properly and clearly made in this 
manner furnish a mass of identifying detail which serves as a basis for the 
most positive and unmistakable identification. It does not follow, how- 
ever, that a “latent,” single print, alleged to have been found on some 
object, the dim and often imperfect outlines of which must be brought to 
light by developing or by dusting with some powder, will safely serve as a 
basis for positive identification. These are the finger-prints, and only these, 
as to which it is claimed that there can be successful forgery. 

In some instances, no doubt, this kind of evidence, when properly safe- 
guarded, may be very valuable as a means of corroboration; and in some 
rare instances, especially when the prints include impressions of more than 
one finger on a suitable background, such as the impressions on glass in the 
Crispi case in New York, there may be sufficient data on which to base a 
very positive opinion as to identification. However, the book properly 
ridicules the prevalent idea that it is possible to find valuable evidence of 
this kind on all kinds of objects — keys, door knobs, envelopes, and anony- 
mous letters—that have been in many hands and that are not examined 
until days, or even weeks, after the occurrences with which they are alleged 
to have been connected. 

The writers of the book properly call attention to certain propaganda con- 
nected with the subject of finger-printing which tends to misinform the 
public and unduly emphasizes the importance of this special work. Finger- 
print work has on the whole been in the hands of careful and conscientious 
workers, but necessarily there have been some specialists who are not scien- 
tific students of the subject and others who have attempted merely to make 
money out of it. 

The book contains a wealth of citations on the whole subject, probably 
the fullest collection yet printed, and for this reason alone is valuable. 
There are some errors in citation. On page 45, for example, reference is 
made to the book, “Questioned Documents,” which is said to contain a 
certain statement on page 479. No statement of the kind appears on that 
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page, but a similar statement was included in a magazine article by 
another writer. 

This new book contains no reference to the subject of forged finger- 
prints in India, where practical finger-printing originated. It is reported 
to the writer on unquestionable authority that forged single finger-prints 
have been made in India and impressed on commercial paper by a method 
somewhat similar to that described in this book. The use of finger-prints 
on commercial papers is a proposed extension of the use of finger-prints in 
this country which would undoubtedly lead to their fraudulent employ- 
ment. Many persons who have not given careful attention to the subject, 
have the erroneous idea that a bank check, or any commercial paper, would 
be positively safeguarded by a finger-print impression. It is proposed thus 
to validate documents that may circulate from hand to hand. One may 
concede that if a finger-print is made at a bank when money is to be 
drawn, it may well serve to identify the person whose finger-print is on 
file, and would no doubt be a means of safeguarding the deposits of certain 
classes of depositors. This restricted use of a finger-print is, however, 
a very different matter from that of using it as a signature. If such im- 
pressions were distributed in a community on checks, commercial papers, 
wills, and other important documents, they would undoubtedly serve as 
models for fraudulent and successful imitation. Students of the subject 
well know the difficulty of positively identifying one impression, especially 
when it is improperly made, and a blurred imprint might easily become, not 
a protection from fraud, but an aid to fraud. 

An unfortunate and unwarranted emphasis runs through the book under | 
review to the effect that criminals and those suspected of crime are out- 
rageously treated in these United States, when it is notorious that crime is 
safer and more prevalent in this country than in any other civilized land. 
We have long been altogether too lenient with many of the classes that are 
indirectly defended on certain pages of the book, and there is an occasional 
emphasis in the discussions and quotations which suggests fixed personal - 
resentments. The book returns again and again to the defense of certain 
“aliens ” and suspected organizations; and this slight tone of controversial 
bitterness detracts somewhat from the book’s scientific quality. There are 
also some quotations from private letters and some comments on certain 
statements from books and magazines, that are not quite fair. It is ap- 
parent, for example, that the word “doctoring,” on page 70, was not used 
in the articles referred to in the sense described in this book. The quota- 
tion on page 39 to the effect that two finger-prints made by any process 
cannot be exactly identical, clearly refers to the outlines, margins and sizes 
of the prints rather than to their identifying characteristics. On the 
whole, however, the book will no doubt tend to safeguard the interests of 
justice by calling attention to certain dangers in connection with the use 
of “found ” finger-prints of an incriminating character. 


ALBERT S. OSBORN. 





A SELECTION OF CASES ON THE LAw oF INSURANCE. By Edwin H. Wood- 
ruff. Second Edition, Revised and Enlarged. New York: Baker, 
Voorhis & Company. 1924. pp. xix, 735. 


Any teacher of Insurance Law who tries to keep abreast of the flood of 
insurance decisions pouring through the judicial sluice-gates will readily . 
appreciate how formidable is the task of preparing an adequate case-book 
on the subject. The wide range of diverse statutory provisions affecting 
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the insurance contract presents an added complexity. Mr. Woodruff’s book 
brings the subject down to date in reasonable compass, and thereby amply 
justifies its publication. 

This is a second edition, appearing after an interval of twenty-four years. 
Though there has been some rearrangement of the sequence of chapters, in 
the scope of the book, as is indicated by the Table of Contents, no great 
departure from the first edition has been made. Fire, Marine, Life, Mutual 
Benefit, Accident, Fidelity and Guaranty, and Title Insurance are par- 
ticularly treated, as before. There has been added a chapter on Indemnity 
and Liability Insurance,! — a topic which has grown into a position of major 
importance since the first edition was compiled. The new cases comprising 
this chapter are well chosen, and the instructor will find the extensive 
annotations replete with valuable material. 

Less appropriate, it seems, is the inclusion of a new section on “ Statu- 
tory Regulation,” consisting of two cases, German Alliance Insurance Co. 
v. Lewis,? holding that the business of insurance is “so far affected with a 
public interest ” that a state may regulate insurance rates consistently with 
the Fourteenth Amendment; and New York Life Insurance Co. v. Deer 
Lodge County, holding that a state statute taxing foreign insurance cor- 
porations upon the excess of premiums received over losses and expenses 
incurred within the state, is not unconstitutional as a burden on interstate 
commerce. A reading of these cases gives the student only the barest 
smattering of problems more particularly examined in other courses; and 
he is without the necessary equipment to dissect and analyse such cases in 
the laboratory manner. The cases furnish him with only collateral in- 
formation, and for this purpose a few lines in a footnote summarizing the 
decisions should be sufficient. Granting, however, that such a section on 
“Statutory Regulation ” is desirable, one would expect to find therein 
some reference to Wanberg v. National Insurance Co.,* holding constitu- 
tional a state statute providing that, unless a company declines an ap- 
plication for hail insurance within twenty-four hours after its receipt by 
a local agent, the insurance shall forthwith become effective. 

In the first edition there was included only one case on the vexed ques- 
tion as to how far creditors of an insolvent debtor may reach the proceeds 
or the surrender value of a life policy taken out and maintained by such 
debtor for the benefit of his wife or other beneficiary. The topic is now 
treated in a separate section® with cases of recent date and with full 
annotations. 

A new section entitled “Liability of Principal for Agent’s Tort,” ® sets 
forth the striking case of Duffie v. Bankers’ Life Association,’ in which an 
insurance company was held liable in tort to the administratrix of a dece- 
dent who had signed an application for life insurance a month before his 
death, and to whom a policy would undoubtedly have been issued had 
not the agent of the insurance company negligently failed to forward the 
application to its home office for acceptance or rejection. That this de- 
cision is not the stray aberration of a single court is evidenced by Security 
Insurance Co. v. Cameron,’ and cases cited therein.® Truly, insurance law 
is a thing apart. The doctrine of tort liability implied in the Duffie case has 
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not, however, been uniformly accepted by other courts.’° Certainly it seems 
that the Duffie case should not be reproduced in a case-book without at 
least some annotation to indicate that its doctrine has met with varying 
fortunes in this new battle-ground of insurance litigation. 

Other topics added in the present edition are: An extensively annotated 
section, in the chapter on “Waiver and Estoppel,’ on express contract 
provisions against parol waiver,!t which many courts have managed deftly 
to sidestep; a section on the recovery of premiums by the insured, where 
the policy is avoided by some misrepresentation or default on his part; %? 
a similar section on the recovery of premiums where a policy is void for 
lack of an insurable interest;'* a section on the co-insurance clause in fire 
insurance,!* with suggestive annotations; a section on the measure of re- 
covery under the New York Standard Fire Policy, where the insured manu- 
factures the articles insured;!° short sections on Theft Insurance *® and 
Health Insurance.17 An appendix has been added in which are set forth 
the New York Standard Fire Policy and a specimen form of the ordinary 
life-insurance policy. 

Although, except as noted in the preceding paragraphs, the topical arrange- 
ment and scope of the case-book remain the same, the editor in selecting 
cases for the present edition has done a thorough job of revision. The 
main idea in too many new editions is to save the old plates. Not so in 
this case. Of approximately two hundred and twenty-five cases set out in 
the text, only eighty-odd appear in the first edition. To save space there 
is a constant temptation to “ pre-digest ” the cases for the student, though 
the result is thereby to defeat the main end of teaching by the case 
method. Mr. Woodruff’s first edition was criticised on this score.1* The 
present edition, also, contains many instances where it is impossible to 
gather an adequate idea of the dramatic facts of the particular case or 
the specific rulings of the lower court which provoked the appeal; and fre- 
quently nothing is reproduced but an extract from the court’s opinion, 
which lays down various legal rules in the abstract, in the manner of a 
text-book.1® But if one considers the book as a whole, this blemish is not 
an outstanding feature. Painstaking thoroughness is characteristic of the 
extensive annotations, which ought to prove valuable to the teacher be- 
cause of their admirable collection of authorities, of pertinent statutes, of 
illustrative material, and of suggestions for collateral reading, — especially 
the very numerous references to articles and notes in the law reviews. The 
material on “ Waiver and Estoppel” 2° is well selected, analysed, and an- 
notated for teaching purposes. Bowman v. Surety Fund Life Insurance 
Co.,24 which is referred to in a footnote,?? might well have been set out in 
the text, as it goes far to sustain Ewart’s interesting theory as to the 
nature of “waiver” in insurance cases, referred to by Mr. Woodruff subse- 
quently.2* In the chapter on “ Subrogation,’2* Luckenbach v. W. J. 
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McCahan Sugar Refining Co.”> is printed?* as indicating the frequent 
“ passing of the buck ” between carrier and shipper in the matter of ultimate 
liability for insured goods lost in transit. Adams v. Hartford Insurance 
Co.27 and Hartford Imsurance Co. v. Paine ?® might well have been, referred 
to in this connection.2® That the battle between carrier and insured is still 
on is evident from The Turret Crown,°° decided perhaps too late to be 
noted in the present edition. 

On the matter of emphasis one cannot be too dogmatic. No two teachers 
will ever wholly agree on the relative importance of the various topics in 
any given subject. The individual teacher often shifts his emphasis from 
year to year. Yet the present reviewer ventures to express his general 
agreement with the statement in the author’s prefatory note to Vance’s 
“Cases on Insurance,” that the topics selected for presentation “should be 
those which are peculiar to, or which have had a peculiar development in 
the law of insurance;” that “of those rules peculiar to the law of in- 
surance the most striking are those governing insurable interest, conceal- 
ment, representations, and warranties, while of those that have exhibited a 
peculiar development, the most interesting and important have to do with 
the much litigated questions pertaining to waiver and estoppel and the 
many problems that have developed in connection with claims to the pro- 
ceeds of insurance contracts when matured;” and that cases involving the 
construction of innumerable and constantly changing provisions in insurance 
contracts have little to do with distinctive rules of insurance law and 
little value for pedagogical purposes, and hence should not receive extensive 
treatment. If this analysis is sound, it would seem that Mr. Woodruff has 
given relatively too little space to his Part I, “ General Principles of the 
Insurance Contract,” as compared with Part II, “ Particular Terms of the 
Insurance Contract.” For instance, insurable interest in fire, marine, and 
life insurance, is cursorily covered in fifty-four pages. Only two of the 
cases on insurable interest in fire insurance were decided in the present 
century. As to insurable interest in marine insurance, the editor contents 
himself with quoting an extract from the English Marine Insurance Act of 
1906.81. The thirty pages on insurable interest in life contain some inter- 
esting material and valuable notes. But the so-called “ business insurance,” 
a modern adaptation of life insurance, deserves more than a single case, as 
does the question as to whether certain blood relationships alone are sufficient 
to found an insurable interest in life. The question as to the necessity >f 
insurable interest on the part of an assignee or beneficiary, does not seem 
to have been sufficiently developed.*? Only seven pages are devoted to the 
characteristic topic of concealment; adequate treatment in this compass is 
an impossibility. Representations and warranties, blended as a single topic 
in one section, are covered in thirty-nine pages.** 

Again with due allowance for differences of opinion on the matter of 
emphasis, the present reviewer expresses his own regret that Mr. Woodruff 
has relegated to such a subordinate position the great head of marine 
insurance. This is justified by the editor on the ground that “the practice 
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of marine insurance law is a more or less specialized calling.”** It is 
difficult to appreciate the law of insurance in its historical setting without 
giving considerable attention to the most ancient type of commercial in- 
surance, the marine insurance contract. Indeed, the general law of in- 
surance owes its distinctive doctrines to marine insurance, which developed 
as an integral part of the “general maritime law,” and was fused into 
the common law largely through the labors of Lord Mansfield. Further- 
more, it is impracticable to teach marine insurance except in a general 
course on insurance, because so many common threads run through all 
branches of the subject. Those features which are peculiar to marine 
insurance, such as attachment and termination of risk, deviation, sea- 
worthiness, abandonment, and so forth, are inadequately covered in the 
present book in a scant twenty-three pages.*> Even at the expense of 
augmenting the size of the book, might it not have been better to under- 
take a fuller treatment of marine insurance? The material should be 
available for those who want to use it. Of course law schools whose gradu- 
ates for the most part practise in a part of the country where marine in- 
surance is of little importance may properly subordinate the distinctive 
features of that subject. But a case-book intended for general use must 
take account of varying needs. 


C. M. 





THe DRAMA OF THE LAw. By Edward Abbott Parry. New York: Charles 
Scribner’s Sons. 1924. pp. 320. 


It is a commonplace that the study of law consists largely of the study 
of cases, where the facts and the situations which produced them have, 
in the serious business of administering justice, been sucked dry of the 
romance and the drama that they may have involved. “A,” “B,” or “X” 
take the place of the real participants, and for future generations it is 
too often true that the meat of the case lies in the simple “ Judgment 
afirmed” or “Rule absolute” that closes the opinion. Judge Parry, in 
this volume, has attempted to revivify the dramatic element that would 
precipitate the case before a judicial tribunal, and, in the instances which 
he delineates, cause it to be featured in the head-line streamers of the 
newspapers of its day. The book gives a sketch of thirty-odd characters 
whose chief claim to fame is their entanglements with the processes of 
the law. Some, such as Thaw, or Jack Sheppard, or the Tichborne Claimant, 
are familiar to the average practitioner; whereas others, no whit less sig- 
nificant from the dramatic standpoint, such as Lady. Rosina or Jabez 
Balfour, are known only to the legal antiquarian. The selection, however, 
is excellent and reveals the accumulated wealth of the author’s own and 
inherited experience. 

Of necessity Judge Parry can give one only the bare outlines of the inci- 
dents which make the particular character a dramatic figure in life and law. 
He bewails, as does his reader, the impiety of peptonizing “so great a 
mass of legal pabulum ” and presenting it in “tabloid scenes.” The result 
is just that — “tabloid scenes.” The author has accomplished for this de- 
partment of legal science what such a magazine as Time does for the weekly 
current of affairs. Inevitably the consequence is a mass of facts and events 
—short, very short synopses of histories, each of which is deserving of 
a volume. He has done a service in making the material easily accessible; 
but his “impiety” is hard to condone by one of a romantic cast of mind, 
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who centered his faith in the promise the book’s title held forth. Drama 
is so much more than a mere recital of the sequence of events. To borrow 
one of Mr. Justice Holmes’ metaphors, it is the weaving of these events into 
a web whose colored strands portray in dim symbolic figures the moral 
life of the race. The art of weaving miniature tapestries is, perhaps, among 
the hardest. The Lambs, however, in their epitomes of Shakespeare, were 
its master craftsmen, and demonstrate in truth that it is an art. One 
closes the volume containing Judge Parry’s attempt, wistfully remembering 
an old stanza: 


Well, anyhow, here the story stays, 
So far at least as I understand; 

And, Robert Browning, you writer of plays, 
Here’s a subject made to your hand! 


J. M. Lanopis. 





Tue Arcuitect’s Law Manvat. By Clinton H. Blake, Jr. New York: 
The Pencil Points Press. 1924. pp. 253. 


It has been said that, nowadays, an architect needs to be fifty per-cent 
lawyer. If that is true, then at least half the architectural profession will 
be interested in the recently published book, “The Architect’s Law Manual ” 
by Clinton H. Blake, Jr. This follows fairly hard upon the heels of his 
earlier offering, ‘“‘ The Law of Architecture and Building,” and between them 
one must almost conclude that at least this lawyer would qualify as fifty per- 
cent architect. 

Out of an evidently full experience he lays clearly before his reader the 
many legal pitfalls that beset the practising architect and concludes with a 
category of some fifty “don’ts,” or rather, to be exact, forty-nine “ don’ts ” 
and one “do.” This latter might well, as he suggests, be adopted as the 
watchword of the profession, — “ Be definite.” 

The inherent difficulty is that the entire remaining fifty per-cent of the 
modern architect, that part in which lies the artist, stands at bay with dagger 
drawn against any such intrusion of his aesthetic precincts. An architect 
recently boasted in the writer’s presence that a client had been pestering him 
to send in his final bill, but that he never bothered himself about routine 
office matters of that sort. How strange that imagination should so definitely 
limit the field in which it is willing to play. Is it that the aesthetic im- 
agination, as a creative force, is purely selfish and not interested to exercise 
itself about matters that are of concern to others? Mr. Blake’s book would 
certainly give such a mind something it might think about to advantage if it 
only would do so. 

Interesting citations of cases out of Mr. Blake’s own practice illustrate a 
text written in an easy colloquial style, the natural result of a book based 
largely upon a series of articles written originally for an architectural maga- 
zine. Yet the book is of course orderly in arrangement and serviceable as a 
book of reference in case of trouble. 

Perhaps it is only natural that the author should be impressed with the 
desirability of securing competent legal advice, not only when trouble has 
occurred, but on many indicated occasions when the foundations of future 
trouble are likely to be laid. He hints somewhere in the book that it is as 
illogical for the architect to be his own lawyer as for the lawyer to be his 
own architect. And that is an argument that his architect readers must 
perforce accept. 

In reading the discussion of the form of contract between owner and 
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contractor, one may perhaps gain an impression of criticism of the Standard 
Contract Forms of the American Institute of Architects. Those particularly 
familiar with the documents may feel that some of the suggestions for im- 
provement are rather too finely drawn. Regardless of these refining amend- 
ments, recognition is freely given to the virtues of the Standard Documents 
of the Institute and to the marked advance in sound contract procedure that 
they represent. 

It is probably reasonable that a lawyer should think primarily in terms of 
an individual client, and advise that, since the standard forms are capable 
of improvement, an architect would do best for his own interests by develop- 
ing his own contract form, with proper legal advice. Perhaps some will 
join the writer of this review in feeling that there is a definite value to 
the architect in a good standard form, due to the familiarity of contractors 
with it, that does not pertain to any individual form however precise and 
perfected it may be; and that the architect’s protection is enhanced by the 
development of definite standards of practice that can only be fostered by 
a standard form in general use. This of course could not exist if the prin- 
ciple of individual forms were adopted, and probably Mr. Blake would 
agree that the greatest good to the greatest number would be obtained 
through universal use of a standard form as nearly perfect as the Institute 
form is admitted to be. 

The difficulties of the architect’s relationship to his client from the early 
days of preliminary sketches, through the more exact period of contract 
drawings, to the most treacherous and troublesome days of construction 
and its supervision, are all discussed by Mr. Blake with a very keen under- 
standing of the architect’s professional problems. The practice of the pro- 
fession is certainly not growing any less complicated as the years pass, and 
the profession should therefore be grateful for such an opportunity as this 


‘to profit by the experiences of others. 


Reprints of the Institute’s Standard Forms and certain other special 
forms give an added value to the book as one of reference. 
WILLIAM STANLEY PARKER. 





Tue Law or Taxation. By Thomas M. Cooley. Fourth Edition, by Clark 
A. Nichols. Chicago: Callaghan & Co. 1924. Vol. I, pp. 1-950; vol. 
II, pp. xvii, 951-1952; vol. III, pp. xvi, 1953-2946; vol. IV, pp. xi, 
2047-3897. 

The third edition of Cooley’s standard treatise on Taxation was published 
in 1903. It consisted in the main of Judge Cooley’s text, somewhat ex- 
panded from the second edition of 1886; the number of cases cited was 
doubled, reaching in the third edition the considerable number of seventeen 
thousand, including cases on “ Special Assessments.” Since 1903, however, 
the topic has become one of the most important in the law. As states and 
cities undertake more duties, their need of money. rapidly increases, tax 
rates rise, and new forms of taxation are invented. With this increase in 
taxes to be paid come a greater desire to minimize them and a resort to 
the courts for that purpose. In this edition, in spite of the omission of 
the entire topic of “ Special Assessments,” the number of cases cited must 
be doubled; but the omission of a Table of Cases makes it impossible to do 
more than guess. 

So enormous an increase in litigation has remade the law. The simple 
principles of the year 1900 have become highly complex. Of the one hun- 
dred and twenty-two cases on general taxation included in the latest case- 
book on the subject, seventy-four have been decided since Cooley’s third 
edition; and these include such important cases as Union Transit Co. v. 
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Kentucky; Hawley v. Malden,? Union Tank Line v. Wright,> Haavik v. 
Alaska Packers Ass’n,*: Cook v. Tait, Shaffer v. Carters New York ex 
rel. Hatch v. Reardon,’ and Maxwell v. Bugbee.® These and many other 
decisions of the Supreme Court of the United States have quite made over 
the law of taxation in the last twenty years. The third edition of “ Cooley 
on Taxation” had ceased to be usable; and the law had to be rewritten in 
the fourth. 

This work is called “Cooley on Taxation”; but if it were not desirable 
to take legitimate advantage of Cooley’s name, it might more properly be 
called by the name of the editor. Of the first chapter of the third edition, 
comprising forty-two pages, it is almost impossible to trace the text into 
the present edition, so scattered is it and so overlaid with important new 
matter. The third edition, without “Special Assessments,” contained about 
1475 pages; this edition contains nearly four thousand. Important new 
chapters are those on “Taxation of Corporations,” “Situs and Place of 
Taxation,” and “Exemptions.” The forty-three pages on “ Nature of the 
Power to Tax” have become a chapter just four times as long. The chapter 
on “Equality and Uniformity in Taxation” was one hundred and fifty 
pages; it has been expanded to two hundred and forty. This is a fair 
sample of the way in which the whole work has been made over. 

Of the value of Mr. Nichols’ work it is almost impossible to speak until 
a considerable time has elapsed; for without a Table of Cases one cannot 
check up the quality of work. The decision in Union Transit Co. v. Ken- 
tucky has revolutionized the taxation of chattels; yet so far as the reviewer 
has been able to find by glancing through the text, that case has been cited 
only for the proposition that railroad cars in transit cannot be taxed; and 
the Index does not offer any help. The case does not seem to be cited at 
all in the chapter entitled “ Double Taxation,” where one would perhaps 
expect it to be considered; and the statement of the old edition that 
“duplicate taxation, as a result of being taxed in two different states, is 
not within a prohibition against double taxation,” is left without comment 
or qualification. 

In a single chapter Excise, Inheritance, Income, and Poll Taxes are 
grouped together with no apparent feeling of incongruity. Not much space 
is devoted to a consideration of the Inheritance Tax, on the ground that 
“inheritance taxes are governed by rules having little or no application to 
property taxes, and are sui generis.’ The case of Maxwell v. Bugbee is 
cited for the proposition that “inheritance tax statutes are almost uni- 
versally held to be constitutional,” and apparently does not elsewhere ap- 
pear. The Income Tax, too, is treated as not germane and is covered in 
the most sketchy fashion. In short, the book is a thorough and pains- 
taking, though hardly an inspired comment, on Property Taxes, and as such 
will be welcome to the profession. It is the only book on the subject, and 
must be indispensable. 

The reviewer cannot refrain from another word as to the omission of a 
Table of Cases. Publishers show an inclination to believe that the pro- 
fession ‘does not care for tables of cases in the treatises which it uses. 
Nothing could be further from the fact. A lawyer finds his place in a book 
very commonly not from the Table of Contents or the Index, but from the 
Table of Cases. The utility of this work for the lawyer is seriously im- 
paired by the omission, and its period of life will probably be shortened 
thereby. J. H. BEALE. 





1 199 U.S. 194 (1905). * 263 U.S. 510 (1924). 6 252 U. S. 37 (1920). 
2 232 U.S. 1 (1914). 5 44 Sup. Ct. Rep. 444 7 204 U.S. 152 (1907). 
8 249 U. S. 275 (1919). (1924). 8 250 U.S. 525 (1919). 
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Law or Leases. By Clarence M. Lewis. New York: Baker, Voorhis & 
Co. 1924. pp. xliii, 674. 


The chief criticism of this book is that there is not enough of it. Forms 
of lease clauses in appropriate order, for the most part one form for each 
type, are the backbone of the book. After each example appear, without 
comment of the author, references to text-books, statements of cases, and 
editorial comment on decisions, fully reprinted from law reviews. The book, 
therefore, performs a highly useful office. We trust that in a second edi- 
tion the author will go further, that he will give us the benefit of his own 
experience by commenting on the forms, and that he will widen his col- 
lection of authorities. At present the majority of his decisions are from 
New York, and his extracts from periodicals are principally from the 
Harvard Law Review. It has been said that one way of burying a con- 
tribution to legal thought is to publish it in a law review. Whether this 
conceit is accurate or not, it is relatively more true of Notes and RECENT 
Cases by the editors. Mr. Lewis has performed a highly useful service 
for the conveyancer in resurrecting Nores and Recent Cases from the 
pages of this Review. 

The clauses themselves are forty-five in number and of wide variety. 
Mr. Lewis does not tell us whence he derived them. Presumably they are 
the result of his own experience and of the decisions. We have not had 
time to test them with precision, but they appear to us to be adequate. 
It is to be regretted, however, that only one decision is given under “Clause 
43: Covenant Restricting the Use of Premises.” 

The author has included, in his table of cases cited, not only the principal 
case of each editorial but all cases cited therein. This adds to the value of 
the book. The bibliography and index are both well done. 


JosEPH WARREN. 
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